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Amendment Transmittal 
 

A Reason for Amendment 
 

This amendment: 
 
• corrects reference errors 
• clarifies reporting and other requirements. 
 

B Major Changes 
 
Subparagraphs 24 A and 87 A have been amended to provide guidance in situations where NAD 
asserts jurisdiction after an adverse decision has been withdrawn by FSA. 
 
Subparagraph 73 B has been amended to update the link to the NAD Hearing Guide. 
 
Subparagraph 136 C has been amended to clarify implementation status reporting requirements. 

 
Page Control Chart 

TC Text Exhibit 
3, 4 2-39, 2-40 

2-43, 2-44 
6-5, 6-6 
6-55, 6-56 
6-161 through 6-170 
6-177 

 

 
 
 
 
 
 
 
 
 
 
 
1-8-09         Page 1 



. 



Table of Contents (Continued) 
 

Page No. 
 
Part 6   NAD (Continued) 
 

Section 2  Conduct in NAD Appeals 
 

81 Pre-Hearing Conferences .................................................................................... 6-41 
82 Objections to NAD Jurisdiction to Conduct an Appeal Proceeding.................... 6-44 
83 Stipulations .......................................................................................................... 6-46 
84 Joint Proceedings and Consolidating Appeals..................................................... 6-51 
85 Discovery ............................................................................................................. 6-52 
86 Official Recordings and Requests for Verbatim Transcripts of  
 NAD Proceedings ................................................................................................ 6-53 
87 Withdrawals ......................................................................................................... 6-55 
88 Appellant’s Right to NAD Hearing and Types of NAD Hearings ...................... 6-56 
89 NAD Hearings ..................................................................................................... 6-58 
90 NAD Review Standards....................................................................................... 6-62 
91 Burden of Proof.................................................................................................... 6-64 
92 Findings of Fact ................................................................................................... 6-65 
93 Hearing Conduct .................................................................................................. 6-66 
94 NAD Hearing Recordings and Verbatim Transcripts.......................................... 6-69 
95 Opening Statements ............................................................................................. 6-70 
96 Evidence............................................................................................................... 6-71 
97 Documentary Evidence for NAD Appeals .......................................................... 6-74 
98 Witnesses ............................................................................................................. 6-77 
99 Witness Examinations and Cross-Examinations ................................................. 6-85 
100 FSA Rebuttal Case Presentation .......................................................................... 6-89 
101 Closing Statements............................................................................................... 6-90 
102 Closing NAD Hearing Records ........................................................................... 6-91 
103 Failures to Appear................................................................................................ 6-93 
104 NAD Appeal Hearing Do’s and Don’ts ............................................................... 6-94 
105-110 (Reserved) 

 
Section 3   NAD Hearing Officer Determinations 

 
111 Hearing Officer Determinations .......................................................................... 6-121 
112 Hearing Officer Appeal Determination Format ................................................... 6-122 
113 Receiving and Distributing NAD Appeal Determinations .................................. 6-124 
114 Misdirected NAD Appeal Determinations........................................................... 6-125 
115 Receiving, Disseminating, Analyzing, and Processing Hearing Officer  
 Determinations..................................................................................................... 6-126 
116 Hearing Officer Determinations Finding Error or Reversing FSA...................... 6-128 
117 Appellant Requests for NAD Director Review of Hearing Officer  
 Determinations .................................................................................................... 6-129 
118 Hearing Officer Determinations Involving Equitable Relief............................... 6-131 
119 Hearing Officer Determination Finalization........................................................ 6-133 
120-124 (Reserved) 

 
 
6-3-08    1-APP (Rev. 2) Amend. 1 TC Page 3 



Table of Contents (Continued) 
 

Page No. 
 
Part 6   NAD (Continued) 
 

Section 4  NAD Director Reviews 
 

125 Requesting Director Review of Hearing Officer Determinations........................ 6-151 
126 Director Review Requests.................................................................................... 6-155 
127 Formatting Director Review Requests and Distributing Determinations ............ 6-157 
128 (Withdrawn--Amend. 2) 
129 Requests for Reconsideration of Director Review Determinations..................... 6-161 
130-134 (Reserved) 
 

Section 5    Implementing Final Administrative Decisions 
 
135 Implementing Final NAD Director Review Determinations ............................... 6-171 
136 Reporting Implementation Status ........................................................................ 6-176 
137-150 (Reserved) 

 
Part 7   FOIA and Privacy Act 
 

Section 1   FOIA 
 

151 Administrative Appeal Rights.............................................................................. 7-1 
152 State FOIA Coordinators ..................................................................................... 7-4 
153 FOIA Request File ............................................................................................... 7-6 
154 Processing Appeals .............................................................................................. 7-7 
155 Final Administrative Determination .................................................................... 7-8 
156 Judicial Review.................................................................................................... 7-9 
157-160 (Reserved) 

 
Section 2   Privacy Act – Access to Records 

 
161 Right to Appeal Decision to Deny Access to Records ........................................ 7-31 
162 Refusal to Grant Access Notification .................................................................. 7-32 
163 Processing Appeals .............................................................................................. 7-33 
164 Final Determinations............................................................................................ 7-35 
165-170 (Reserved) 

 
Section 3  Privacy Act – Amending FSA Records 

 
171 Right to Appeal Decision to Refuse to Amend and Notification......................... 7-71 
172 Processing Appeals .............................................................................................. 7-73 
173 Review by Administrator and Final Determination............................................. 7-75 
174-175 (Reserved) 

 
 
 
 
1-8-09  1-APP (Rev. 2) Amend. 3 TC Page 4 



Par. 22 
22  Administrative Record  
 

A Contents 
 
If a request for review or appeal is filed with the next FSA level, the lower authority shall, 
upon request, submit copies of the complete administrative record including, but not limited 
to: 
 
• statement of issues being addressed, including program, program year, appellant’s name, 

farm number, etc. 
 
• background or history of the matter being considered, including a brief history of 

appellant’s participation in the program and the dispute that has generated the request for 
review or appeal 

 
• the verbatim transcript of the hearing, if applicable 
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Par. 22 
22  Administrative Record (Continued) 
 

A Contents (Continued) 
 
• all related program documents (contracts, applications, certifications, etc.) about the 

issues under review ensuring that the copies: 
 

• are completely legible 
 
• are 1-sided (8½ inches x 11 inches, whenever possible) 
 

Note: If the originals are 2-sided, be sure to copy each side regardless of the nature 
of the information contained on the reverse side, which includes contracts, 
appendices, etc. 

 
• include the following: 
 

• all signatures, dates, and pages 
• all documents and material provided by the appellant 
• the summary prepared according to paragraph 17 and Exhibit 9 
• records of all FSA reviews and actions taken pertinent to the case 
• any FSA employee statements, whether or not authorized 
• committee minutes. 

 
Notes: Include all minutes of all meetings of each FSA reviewing authority involved 

in which any action about the issues under review was recorded.  This 
includes, but is not limited to, the minutes of a meeting where the issue was 
merely considered and tabled. 
 

 *--Follow paragraph 19 for confidential and privileged records.--* 
 
See Part 6 for procedure about transmitting records to NAD. 
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Par. 23 
23  Avoiding Default Determinations in Payment Limitation Appeals (Continued) 
 

C Deadlines Not Met   
 
[7 CFR 1400.9(c)]  If the deadlines provided in paragraphs (a) and (b) of this section are 
not met, the relief sought by the producer’s appeal will be granted for the applicable 
crop year unless the Deputy Administrator determines that the producer did not follow 
the farm operating plan initially presented to the county committee for the year that is 
the subject of the appeal. 
 

D Waiver 
 

[7 CFR 1400.9(d)]  An appellant may waive the provisions of paragraphs (a) and (b) of 
this section. 
 
If an appellant waives the default determination provisions, obtain the default determination 
provision waiver in writing or somehow record the waiver in the administrative record.  If the 
appellant requests postponement of a hearing, whether to facilitate obtaining a court reporter 
at the appellant’s request or for any other reason, FSA will deem the postponement request to 
be a waiver of the deadline to hold a hearing for default determination purposes. 
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Par. 24 
24  Withdrawing FSA Adverse Decisions 
 

A Guidelines for Withdrawing an FSA Adverse Decision 
 

Generally, FSA should withdraw adverse decisions only when some error is detected or when 
it is determined to be in FSA’s best interest, and possibly the participant’s best interest, to 
withdraw the incorrect or misleading determination. 
 
The withdrawal of an adverse decision immediately pulls the decision out of the 
administrative appeals process.  This is true regardless of where in the process the appeal of 
the decision under consideration lies. 
 
At any time an appeal is pending before NAD, FSA may withdraw the adverse decision if 
FSA determines that withdrawal is warranted.  Although FSA must notify an appellant and 
NAD if a decision has been withdrawn, FSA need not explain why it has chosen to withdraw 
its decision. 
 
Although there are some exceptions, an adverse FSA decision generally cannot be 
withdrawn after NAD has ruled on an appeal of the decision.  If a NAD determination has 
been issued and FSA believes withdrawal is warranted, contact ALS for guidance. 
 
Notes: Caution should be exercised before withdrawing any adverse decision.  FSA offices 

and officials should consider the impact withdrawal may have on other provisions 
(default determinations, finality, etc.).  Authorized FSA appeal representatives can 
withdraw FSA adverse decisions; however, those representatives are responsible to 
FSA reviewing authorities for exercising proper discretion in withdrawing decisions. 

 
 *--In the event that NAD asserts jurisdiction to conduct an appeal proceeding despite 

FSA’s having withdrawn the adverse decision, contact ALS for guidance.  See 
paragraph 87.--* 
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Par. 73 
73  NAD Jurisdiction and Hearing Guide (Continued) 
 

A Subject Matter Jurisdiction (Continued)  
 
[7 CFR 11.1, Participant] Participant means any individual or entity who has applied 
for, or whose right to participate in or receive, a payment, loan, loan guarantee, or 
other benefit in accordance with any program of an agency to which the regulations in 
this part apply is affected by a decision of such agency. 
 
The term “participant” does not include persons whose claims arise under any of the 
following: 
 
• proceedings provided for under 7 CFR Part 11 
• programs governed by Federal contracting laws and regulations 
• FOIA 
• suspension and debarment disputes 
• export programs administered by CCC 
• personnel, EEO, and other similar disputes 
• discrimination complaints 
• AFIDA appeals. 
 

Note:  AFIDA decisions are not appealable to NAD because they do not involve claims 
made by persons affected, but involve claims made by FSA against persons 
obligated to file under AFIDA.  Final administrative determinations in AFIDA 
appeals are final USDA administrative decisions. 
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Par. 73 
73  NAD Jurisdiction and Hearing Guide (Continued) 
 

B NAD Hearing Guide 
 
For informational purposes only, NAD’s Hearing Guide is available at 

 *--http://www.nad.usda.gov/Forms/NAD%20Guide%20(October%202008).pdf.--* 
 
NAD’s Hearing Guide for NAD hearing officers: 
 
• outlines NAD’s policies and procedures 
 
• sets forth NAD’s stated policy for NAD activities ranging from appealability reviews 

through hearings and reconsiderations to EAJA reviews 
 
• outlines policies and procedures for NAD employee conduct, managing the hearing 

process, preparing determinations, and ensuring the quality and consistency of 
correspondence and determinations. 

 
Note: The guidelines and instructions contained in NAD’s Hearing Guide are not to be 

considered FSA’s instructions.  FSA employees and offices are required to adhere to 
FSA’s instructions contained in appropriate FSA directives. 
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Par. 87 
87  Withdrawals 
 

A Withdrawing Adverse Decisions by FSA 
 
FSA may withdraw an adverse decision at any time during the NAD appeals process before 
a NAD hearing officer or NAD Director issues an appeal determination.  The official 
withdrawing the FSA decision must be either the FSA decision-maker or higher FSA 
reviewing authority, authorized FSA appeal representative, or ALS.  If FSA determines it 
necessary to withdraw an adverse FSA decision after NAD has issued an appeal 
determination, written concurrence of ALS must be obtained (paragraphs 24 and 25).  FSA 
officials and reviewing authorities shall not withdraw any adverse decision that has had a 
NAD appeal decision rendered without ALS concurrence. 
 

 *--Note: In the event that NAD asserts jurisdiction to conduct an appeal proceeding despite 
FSA’s having withdrawn the adverse decision, contact ALS for guidance.--* 

 
B Withdrawing Appeals 

 
Only an appellant may withdraw a NAD appeal.  Withdrawing an appeal: 
 
• should be in writing 
 
• must be signed by all parties that are appellants 
 
• by appellants terminates the NAD appeal and concludes all appeal rights relating to the 

adverse decision. 
 
Third parties do not have a right to continue an appeal when appellants have withdrawn. 
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Par. 88 
88  Appellant’s Right to NAD Hearing and Types of NAD Hearings  

 
A Appellant’s Right to NAD Hearing Within 45 Calendar Days 

 
[7 CFR 11.8(c)]  Upon a timely request for a hearing under 11.6(b), an appellant has the 
right to have a hearing by the Division on any adverse decision within 45 days after the 
date of receipt of the request for the hearing by the Division. 
 
An appellant may waive the right to have a hearing held within 45 calendar days of timely 
receiving the appellant’s request for a hearing.  Reasons for a waiver may include, for 
example, the complexity of the facts or issues in an appeal, scheduling conflicts of an 
appellant or appellant’s representative, or any other reason in the appellant’s sole discretion.  
An appellant’s waiver of the right to a hearing within 45 calendar days of NAD’s receiving 
the appeal request must be in writing.  If the appellant does not request a waiver, NAD will 
schedule hearing proceedings to comply with the 45-calendar-day provision. 
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Par. 129 
129 Requests for Reconsideration of Director Review Determinations 
 

A Justification for Seeking Reconsideration 
 
 *--[7 CFR 11.11]  Reconsideration of a determination of the Director may be requested by 

the appellant or the agency within 10 days of receipt of the determination.  The Director 
will not consider any request for reconsideration that does not contain a detailed 
statement of material error of fact made in the determination, or a detailed explanation 
of how the determination is contrary to statute or regulation, which would justify the--* 
reversal or modification of the determination. 
 
Requests for reconsideration by FSA must be signed by the Administrator.  Upon receiving a 
request for reconsideration, the Director, NAD, shall issue a notice to all parties as to whether 
a request meets the standard mentioned above.  If the Director rules that the request meets the 
standard for reconsideration requests, the nonrequesting parties will have 5 calendar days 
from receiving the Director’s notice to file an appropriate response. 
 
Note: Whenever the final date for any requirement or document falls on a Saturday, 

Sunday, Federal holiday, or other day on which NAD is not open for the transaction 
of business during normal working hours, the time for filing will be extended to COB 
on the next workday. 

 
B Timing of Reconsideration Determinations 
 

[7 CFR 11.11(c)]  The Director shall issue a decision on the request for reconsideration 
within 5 days of receipt of responses from the non-requesting parties.  If the Director’s 
decision upon reconsideration reverses or modifies the final determination of the 
Director rendered under 11.9(d), the Director’s decision on reconsideration will become 
the final determination of the Director under 11.9(d) for the purposes of this part. 

 
130-134 (Reserved) 
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Par. 136 
136 Reporting Implementation Status (Continued) 
 

C State Office Actions 
 
To facilitate FSA reporting, each month SAC’s shall report final determinations to ALS on 
implementing decisions returned to FSA for appeals from their States where FSA received 
notice of the final determination by NAD more than 30 calendar days before the monthly 
reporting date, as follows. 

 
• For reporting purposes, implementation occurs when the next step required to correct the 

error identified by NAD in its final determination have been initiated.  The following 
table has examples of “implementation”. 

 
Error Identified Implementation 

Payment Error Determine sum to be paid. 
Error in Claim Reverse claim. 
Error in Servicing Notice Issue corrected notice. 
Error in Appraisal Initiate procurement of a new or corrected appraisal. 

 
•*--Final determinations where the decision was not based on merits will not be included in 
 the report.  Examples include the following: 
 

• dismissal by NAD for failure to appear 
• dismissal following withdrawal of decision by FSA 
• dismissal on a determination of no jurisdiction by NAD.--* 

 
• Negative Reports:  If every appeal determination returned by NAD since the last report 

date has been implemented within 30 calendar days of its return date, SAC will file a 
negative report; that is, no appeal returned to the State has not been implemented within 
30 calendar days of its return date. 

 
• In cases where implementation cannot be initiated within 30 calendar days, SAC shall 

briefly state the reason for any delay and the expected time for implementation. 
 
137-150 (Reserved) 
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