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6-5-13

Par. 1
Part1l Introduction and Purpose

Purpose and Sources of Authority

A Handbook Purpose

This handbook is designed to assist FSA in understanding:
e direct loanmaking regulations governing FLP

¢ roles and responsibilities in implementing those regulations and other direct loanmaking
responsibilities.

Sources of Authority
The sources of authority for this handbook include:

e 7 CFR Part 764 and other regulations that may be referenced throughout this handbook
e various laws and statutes passed by Congress, including CONACT.

Regulation References

Text in this handbook that is published in CFR is printed in bold text. The CFR citation is
printed in brackets in front of the text. The references and text:

e are intended to highlight the requirement spelled out in CFR
e may be used to support adverse FSA decisions.

Note: Cross-references printed in bold are citing a CFR section. The handbook paragraph
or subparagraph where the cross-referenced CFR text can be found is printed in the
nonbold text in parenthesis within the bold text.

*--Example: |Subparagraph 43 C provides “[7 CFR 764.51(d)(4)(6)] Submit items (1),
(2),(3), (7). (TT)and 15 of paragraph (b) of this section (paragraph 42)]

Note: The text “items (1), (2), (3), (7), (11) and 15 of paragraph (b)--*
of this section” refers to 7 CFR 764.51(b)(1), (2), (7), (9), and
(11). The nonbold reference indicates that 7 CFR 764.51(b) is in

included in

3-FLP (Rev. 2) Amend. 9 Page 1-1



Par. 2
2 Related References

A Related FSA Handbooks

The following FSA handbooks concern FLP.

IF the area of concern is about... THEN see...
State and county organization and administration policies, procedures, 16-A0.
principles, and standards, such as work organization

civil rights compliance and administration for FSA programs 18-A0.
appeals and mediation 1-APP.

State and county records management 32-AS.
policies and procedures for the acquisition of supplies, equipment, and 27-AS.
services

common management and operating provisions for program management | 1-CM.
activities, functions, and automated applications, such as forms that cannot

be accepted by FAX

highly erodible land and wetland conservation compliance 6-CP.
environmental requirements 1-EQ.
environmental risk management 2-EQ.
processing collections and canceling loan checks and payments *--64-F1.--*
general and administrative regulations governing FLP 1-FLP.
guaranteed loan making and servicing 2-FLP.
direct loan regular or routine servicing 4-FLP.
direct loan special servicing and inventory property management 5-FLP.

the Emergency Loan Seed Producers Program, Horse Breeder Loan 6-FLP.

Program, Indian Tribal Land Acquisition Program, Special Apple Loan
Program, and servicing of minor loan programs

procedures for making records available to the public, other Federal 2-INFO.
agencies, and Congress

procedures for collecting, maintaining, or disclosing data or information 3-INFO.
about an individual

personnel management, such as employee conflict of interest 3-PM.
employee development and training 6-PM.

Notes: See 1-DIS for information on the disaster designation process.
B Helpful Links

The Helpful Links web site at https://inside.fsa.usda.gov/program-areas/daflp/index
provides links to useful web sites.

5-10-18 3-FLP (Rev. 2) Amend. 34 Page 1-2



Par. 2
2 Related References (Continued)

C State Supplements

SeerExhibit4l for State supplements required by this handbook. SED’s are authorized to
issue State supplements to this handbook in addition to State supplements listed in[EXNibiT4]

Note: Additional State supplements may:

e not be issued to simply state verbatim, policies already established in the national
handbook

e beissued:
e when the national handbook does not provide complete guidance
e to provide additional guidance for employees with limited experience

e when State law requirements are not specifically addressed in the national
handbook.

SED’s shall:

e issue required supplements, and any additional supplements, according to 1-AS,
paragraph 231

e obtain approval of State supplements according to 1-AS, paragraph 220

o*--submit for prior approval, State supplements that require using State-modified national
forms and State-created forms

Exception:  State-specific FSA-2029’s do not require issuing a State supplement.

e follow guidance iTsubparagrapts H for clearing State-modified national forms and
State-created forms.--*

8-11-14 3-FLP (Rev. 2) Amend. 13 Page 1-3



Par. 3
3 FLP Forms

A Form References
*--Except as provided in this paragraph, this handbook references forms according to the forms
numbering system that became effective December 31, 2007. Forms executed before
December 31, 2007, may have a number different from than referenced. See 1-FLP,--*
Exhibit 5 for a comparison of form numbers before and after December 31, 2007.
Note: SeeExtibitil for titles of forms referenced in this handbook.

With the exception of FSA-2510, FSA-2512, and FSA-2514, form numbers are not
referenced in CFR (bold) text. CFR refers to forms by either:

e the common name of the form
Example: CFR may state, “a promissory note”, instead of stating, “FSA-2026.
e purpose or the information collected.
Example: CFR may state, “a conservation contract”, instead of stating, “FSA-2535".

This handbook may reference forms by title and/or form number, as follows.

Form Number Form Title
FSA-2026 Promissory Note
FSA-2543 Shared Appreciation Agreement
B FSA-2029

All references to FSA-2029 within this handbook are intended as a reference to the

applicable State-specific Mortgage or Deed of Trust. State-specific Mortgages or Deeds of

Trust are available on the FFAS Employee Forms/Publications Online Website at
*--http://intranet.fsa.usda.gov/dam/ffasforms/forms.html and are numbered--*

FSA 2029 “ST”.

Notes: “ST” represents the appropriate State acronym.

SED is not required to issue a State supplement for the State-specific version of
FSA-2029.

8-11-14 3-FLP (Rev. 2) Amend. 13 Page 1-4



Par. 3
3 FLP Forms (Continued)

C Notary Acknowledgement
*--See 1-FLP, subparagraph 3 C.
D Applicant Signatures

See 1-FLP, subparagraph 3 D.
E State-Modified National Forms

See 1-FLP, subparagraphs 3 F and 3 H.
F State-Created Forms

See 1-FLP, subparagraphs 3 F and 3 H.
G Other Sources of Forms

See 1-FLP, subparagraph 3 G.--*

9-4-15 3-FLP (Rev. 2) Amend. 22 Page 1-5
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3 FLP Forms (Continued)

Par. 3

*.-H Clearance of State-Modified National Forms and State-Created Forms

8-11-14

The following provides guidance on obtaining approval of State-modified and State-created

forms.
Instrument State Office Action National Office Action
New In SDMS, submit the following for prior approval: Coordinate the

State-modified
and
State-created
forms.

e State supplement that requires using the form

Note: Submit separately all the State
supplements for forms in the
2000 series.

o electronic or scanned copy of National or
State-created form, providing modifications
needed

o revised instructions for completion for National
form, if applicable; or instructions for
completion for State-created form.

Notes: Include margins, font size, and any other
specific requirements for forms that will be
filed.

State-obtained OGC approval of form may
be requested during National Office
review.

development of the form
with the appropriate
National Office area.

Review and ensure
nondiscrimination,
privacy act, and public
burden statements are
included, as needed.

Send proposal to State for
approval.

Coordinate uploading
form and instructions for
completion to
http://intranet.fsa.usda.
gov/dam/ffasforms/form
s.html when state
supplement is approved.

Existing
State-modified
and
State-created
forms

In SDMS, submit the following for prior approval:

e electronic or scanned copy of form indicating
needed changes

e electronic or scanned copy of instructions for
completion, as needed

e State supplement that requires using the form,
only if changes are needed.

Review and ensure that
current
nondiscrimination,
privacy act, and public
burden statements are
included, as needed.

Send proposal to State for
approval.

Coordinate uploading
form and instructions for
completion to
http://intranet.fsa.usda.
gov/dam/ffasforms/form
s.html.

3-FLP (Rev. 2) Amend. 13
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Par. 4
4 Introduction to Direct FLP’s

A FSA Loan Programs

[7 CFR 764.1(a)] This part describes the Agency’s policies for making direct FLP
loans.

[7 CFR 764.1(b)] The Agency makes the following types of loans:
*--(1) FO, including ML and Down payment loans (Part 7);--*
(2) OL, including * * * ML and Youth loans (Part 9);
(3) EM (Part 10); and
(4) CL (Part8).
5-20 (Reserved)
Part2 (Reserved)

21-40 (Reserved)

5-23-16 3-FLP (Rev. 2) Amend. 24 Page 1-8



Par. 41
Part3 Loan Application

41 Obtaining and Filing a Loan Application
A Obtaining a Loan Application
A loan application may be obtained from:

e any FSA office
e FSA’s web site at www.fsa.usda.gov
e eGov’s web site at www.sc.egov.usda.gov.

*--Applicants may choose to apply using the FSA Online Loan Application (OLA).--*
An agency official will:
e not refuse to provide a requested application to any person

e not discourage the prospective applicant to apply for a direct loan even when loan funds
are limited or unavailable

Note: On Friday, May 13, 2011, FR notice was published to inform the public that,
because of a lack of funding for the CL program, direct CL applications will not
be accepted until further notice. Agency officials should advise prospective
applicants of the availability of other FSA loan programs.

e not make oral or written statements that would discourage any individual from applying
for assistance based on any ECOA prohibited basis (race, color, religion, national origin,
sex, marital status, age, applicant’s income deriving from public assistance, or because
the applicant has in good faith exercised any right under the Consumer Protection Act)

Note: Additional information, as necessary, may be requested; however, information
that would create unapproved paperwork burden will not be requested.
Specifically, anything that asks the applicant to provide information to FSA is not
allowed by the State without approval from the National Office.

e provide assistance as necessary to help applicants complete the application

Note: Information about race, national origin, sex, and marital status is collected on a
voluntarily basis on FSA-2001, FSA-2301, and FSA-2314.

B Filing a Loan Application
[7 CFR 764.51(a)] A loan application must be submitted in the name of the actual
operator of the farm. Two or more applicants applying jointly will be considered an

entity applicant. The Agency will consider tax filing status and other business dealings
as indicators of the operator of the farm.

12-4-23 3-FLP (Rev. 2) Amend. 49 Page 3-1
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Par. 41

41 Obtaining and Filing a Loan Application (Continued)

B Filing a Loan Application (Continued)

11-6-20

Generally, requiring a non-applicant’s spouse signature on loan documents is a violation of
ECOA regulations. Therefore, unless required by State law, FSA will not require the
signature of an applicant’s spouse or other person, other than a joint applicant, on any credit
instrument if the applicant qualifies under FSA’s standards of creditworthiness for the
amount and terms of the credit requested. FSA will not consider the submission of a joint
financial statement or other evidence of jointly held assets, such as a joint bank account, as
an application for joint credit. Sed Exhibit 6]for guidance on submitting documents in
compliance with ECOA as required by this handbook.

Upon receiving an application for direct loan assistance, the authorized agency official and
DD shall follow 1-PL to ensure that the type of operation reflected on FSA-2001 is consistent
with any representations previously made by the applicant for FP benefits.

If any difference in representations of the farming operation is identified, notify the applicant
*--using FSA-2304 and insert the following reason why the application is incomplete.--*

“A review of your FSA records revealed inconsistent representations in how your
farming operation is conducted. (Provide details of different representations identified by
FSA records.) Documentation must be provided to resolve the inconsistencies identified
prior to your application for assistance to be considered complete.”

Note: Sde subparagraph 45 B for notification of incomplete application guidance.

Exception:  An application will not be considered incomplete if the difference in

representation is the result of either of the following:

e*--married persons representing themselves as a joint operation for FLP--*
assistance but combined as a single person for FP

e producer participating in 2 separate and distinct operations.

* % %

When receiving an application from married persons, FSA cannot treat a married couple
applying together the same way as 1 person applying individually. A married person may
apply according to 1 of the following, depending on how the farm is operated.

“As an individual” — A married person should apply as an individual when they are the
operator of the farm, and the spouse has minimal involvement in the farm operation,
particularly the day-to-day management and operations. In such cases, the nonfarming
spouse will not be required to sign the application, except when required by State law to
perfect a lien on marital or jointly owned property.

3-FLP (Rev. 2) Amend. 37 Page 3-2



41

11-6-20

Par. 41

Obtaining and Filing a Loan Application (Continued)

B Filing a Loan Application (Continued)

e “As ajoint operation” — Married persons should apply as a joint operation if they share
the responsibilities of the farm including day-to-day management and operations, they
wish to apply for the loan together, and they have not formed some other operating entity
such as a partnership, LLC, trust, or corporation. When a married couple does apply as a
joint operation, both parties must meet the eligibility requirements in Part 4.

e “As an entity” — If married persons have formed a legal entity (partnership, LLC, etc.),
which operates the farm, the entity must apply for the loan.

*--Notes: Forming or changing the structure of an entity can have significant tax and legal

consequences. Agency officials should not advise applicants whether or not to form
an entity, or what type of entity to form. It is appropriate to explain the impact of any
proposed change to applicant structure on loan eligibility and on any existing FSA
loans. Applicants considering entity formation or a change in operating structure
should be strongly encouraged to seek guidance from qualified professionals such as
a tax accountant or attorney.

An application from married persons as a joint operation for FLP assistance, but who
are combined as a single person for FP benefits, shall be considered the same type of
operation, and therefore requires no corrective action.

All applicants, including an entity, should ordinarily file their loan application with the FSA
FLP office serving the area where the headquarters of the farm operation is located. In
situations where an operation is spread out between multiple county or State jurisdictions, the
operation headquarters will typically be the location where the majority of operational and
production activities occur. Once an FLP servicing office is assigned, efforts should be taken
to maintain account activities with that servicing office providing significant farming
activities are likely to continue within the jurisdiction of the FLP servicing office originally
assigned.

If the authorized agency official is not present in the office where the application is filed,--*
the receiving office must immediately contact the office where the authorized agency official

is located to determine whether the application needs to be forwarded to that office for
processing.

Exceptions: For applications from:
e FSA employees and relatives of employees, see 3-PM

e applicants who have either filed a new discrimination complaint or have
an outstanding discrimination complaint, contact DD and SED for
direction on application processing.
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Par. 41

41 Obtaining and Filing a Loan Application (Continued)
B Filing a Loan Application (Continued)

In unclear cases, the authorized agency official should contact SED for a determination on
where the applicant should file the loan application.

*--Electronic applications, including those submitted through OLA, may be accepted from--*
applicants who have Level 2 eAuthentication credentials. FAXed and emailed applications
are acceptable. See 1-FLP for a list of forms that must be signed with an original pen and ink
signature, or a digital signature completed with an approved 2-factor authentication process.

C Notification of Targeted Funding and Limited Resource Interest Rates

To determine whether an applicant is a member of an SDA group, the applicant must
voluntarily provide the applicant’s ethnicity, race, and gender on FSA-2001 or FSA-2301. If
the applicant will not voluntarily provide the ethnicity, race, or gender information, targeted
funding will not be available.

FSA-2001, FSA-2301, and FSA-2314 provide applicants notification, as applicable, that a
portion of FO, CL, and OL funds are targeted for SDA and beginning farmer assistance. In
addition, FSA-2001 and FSA-2314 provide notification of the availability of limited resource
interest rates for FO’s and OL’s.

See Exhibit 2 for definitions of beginning farmer, limited resource interest rates, SDA
applicant or farmer, and SDA group.

Note: Targeted SDA farmer funding is available for youth loans, but targeted beginning
farmer assistance and limited resource interest rates are not available for youth loans.
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Par. 41

41 Obtaining and Filing a Loan Application (Continued)
D Technical Assistance
Agency officials are required to:

e inform applicants that FSA will provide technical assistance, if needed, to complete FSA
forms and gather information necessary for a complete application

e explain the application procedure, process, and the requirements for a complete
application

e assist applicants in completing FSA forms and identifying sources of information needed
for a complete application, if assistance is requested

e inform applicants of other technical assistance providers who may be of assistance at
minimal or no charge; examples include, but are not limited to the Cooperative Extension
Service, institutions and organizations providing assistance under Section 2501 or other
USDA outreach grants, Intertribal Agriculture Council, Service Corp of Retired
Executives, and other similar organizations

e advise applicants of alternatives that would help overcome barriers to being determined
eligible, but caution that significant changes may have tax, estate planning, or other legal
implications that may require consultation with an accountant, legal counsel, or other
qualified expert.

*--Note: Applicants utilizing OLA for submission may require technical assistance or have
questions about the OLA process. Although FSA staff will not have access to the
customer’s OLA, guidance and information for assisting applicants can be found in
the FSA Online Loan Application User Guide.--*

E SED Action

SED’s will prepare and publicize, at least semi-annually, through newspaper articles, radio
announcements, and television broadcasts, that FSA targets direct and guaranteed loan funds
to beginning and SDA farmers.

These required outreach efforts are in addition to information provided in State or Service
Center newsletters.

Note: Outreach to assist these potential applicants will include maintaining and

documenting close liaison and attending meetings with local, State, and national
organizations serving beginning and SDA farmers.
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Par. 42
42 Complete Loan Application

A Requirements

[7 CFR 764.51(b)] A complete loan application, except as provided in paragraphs (c)
through (f) of this section (paragraphs 43 and 44), will include:

[7 CFR 764.51 (b)(1)] The completed Agency application form;

The application must be initialed, signed, and dated by the applicant. An unsigned
*--FSA-2001, FSA-2301, or FSA-2314 will be considered an incomplete application.

Notes: FSA-2001 or FSA-2314, with missing initials only, will not be considered--*
incomplete; however, initials shall be obtained before loan closing.

Y outh loan applications should be filed according to paragraph 44.

The authorized agency official shall consider if an application can be ML or
Streamlined before requiring a regular, full documentation application. See
paragraphs 216 and 217. ML and streamlined OL applications should be filed
according to paragraph 43.

Streamlined OL applications should be filed according to paragraph 43, but a
qualified applicant needs to only submit additional information necessary to make

their application complete when added to the information already in the applicants
file.
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Par. 42

42 Complete Loan Application (Continued)

A Requirements (Continued)

2-15-23

[7 CFR 764.51 (b)(2)] If the applicant is an entity:

[7 CFR 764.51 (b)(2)(i)] A complete list of entity members showing the address,
citizenship, principal occupation, and the number of shares and percentage of
ownership or stock held in the entity by each member, or the percentage of interest in
the entity held by each member;

Note: Each member of the entity must demonstrate individual ownership of the entity by
owning either shares or a percentage of the entity.

[7 CFR 764.51 (b)(2)(ii)] A current financial statement from each member of the entity;

[7 CFR 764.51 (b)(2)(iii)] [A_current tmgnci@atement from the entity itself;

Note: A completed AD-3030 must be submitted each time a corporation applies for
assistance. This does not include LLC’s and trusts.

[7 CFR 764.51(b)(2)(iv)] A copy of the entity’s charter or any entity agreement, any
articles of incorporation and bylaws, any certificate or evidence of current registration
(good standing), and a resolution adopted by the Board of Directors or entity members
authorizing specified officers of the entity to apply for and obtain the desired loan and
execute required debt, security and other loan instruments and agreements;

Note: If entity documents require more than 1 member to &pply, then alllidentified
*--members, including members in embedded entities, must sign FSA-2001, Part J.--*

[7 CFR 764.51(b)(2)(v)] In the form of married couples applying as a joint operation,
items (irand (iv) wilLhot be required. The Agency may request copies of the marriage
license, prenuptiallagreement or similar documents as needed to verify loan eligibility
and security. Items (ii) and (iii) are only required to the extent needed to show the
individual and joint finances of the husband and wife withoat duplication.

For a married couple, FSA will accept any of the following to verify existence of a joint
operation:

applicable CCC-502/CCC-902
jointly filed tax return
marriage license

prenuptial agreement

e similar documentation.
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Par. 42
42 Complete Loan Application (Continued)

A Requirements (Continued)

Ordinarily, individual financial statements are not required from a married couple applying
as a joint operation. However, in States without community property laws and in some other
States, individual financial statements may be necessary to obtain a complete picture of the
financial situation. A State supplement will be issued when applicable to provide additional
guidance and related information requirements for a married couple applying as a joint
operation.

[7 CFR 764.51(b)(3)] A written description of the applicant’s farm training and
experience, including each entity member who will be involved in managing or
operating the farm. Farm experience of the applicant, without regard to lapse of time
between the experience and the new application, may be included in the applicant’s
written description. If farm experience occurred more than 5 years prior to the date of
the application, the applicant must demonstrate sufficient on-the-job training or
education within the last 5 years to demonstrate managerial ability.

Note: See subparagraph 69 A for additional guidance if farm experience occurred more than
5 years before application.

A complete description of the applicant’s farm training and experience is required for new
applicants and when significant changes to an existing borrower’s operation have occurred.

[7 CFR 764.51(b)(4)] The last 3 years of farm financial records, including tax returns,
unless the applicant has been farming less than 3 years;

* * * Existing borrowers do not need to resubmit historical financial information already on
file. Additional financial records, such as balance sheets, may be requested, if necessary, for
the last 3 years.

The authorized agency official may request up to 2 additional years of farm financial records
in extenuating circumstances, such as natural disasters or adverse economic conditions.

*--Note: If tax returns are not available or do not exist, the application will not be considered
incomplete for that reason. The authorized agency official must make a notation in
FBP of the reason tax returns are not available. A lack of tax returns may be taken
into consideration when making credit history determinations as it relates to the
applicant fulfilling obligations to other parties (subparagraph 65 A), managerial
ability determination (paragraph 69), or feasibility (paragraph 351).--*
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Par. 42
42 Complete Loan Application (Continued)

A Requirements (Continued)

[7 CFR 764.51(b)(5)] The last 3 years of farm production records, unless the applicant
has been farming less than 3 years;

The authorized agency official may request up to 2 additional years of farm production
records in extenuating circumstances, such as natural disasters or adverse economic
conditions.

*--Notes: Applicants are responsible for providing production records in a readable and
understandable format, including sales receipts, warehouse certificates, insurance
records, or other similar documents. Upon request from the applicant, FSA-2003 will
be provided if an applicant is unable to submit production records in an alternative
acceptable format. This form must not be provided as a standard part of an
application for direct loan assistance.--*

Existing borrowers do not need to resubmit historical production information already
on file.

For cash basis operations, such as farmers who sell produce at farmer markets, it may
not be possible or useful to determine yield. In those cases, income and expenses
may be substituted for yields to determine production.

[7 CFR 764.51(b)(6)] Except for CL, documentation that the applicant and each
member of an entity applicant cannot obtain sufficient credit elsewhere on reasonable
rates and terms, including a loan guaranteed by the Agency;

Applicants provide documentation that they are unable to obtain credit elsewhere by signing
FSA-2001 or FSA-2314. However, after reviewing the financial information and type of
loan requested (EM’s have a different credit elsewhere requirements), FSA may require
written evidence to support the applicant’s inability to obtain credit elsewhere. FSA will use
the Market Placement Program to assist qualified applicants in obtaining a guaranteed farm
loan from a commercial lender, where applicable.

[7 CFR 764.51(b)(7)] Documentation of compliance with the Agency’s environmental
regulations contained in 7 CFR Parts 12 and 799.

An applicant must have AD-1026 on file for all real estate owned or rented. From an
environmental compliance perspective, an application is considered complete
upon receipt of:

e acurrent AD-1026

e information within the applicant’s ability to control about the specific location and nature
of the proposed action so that the appropriate level of environmental review can be
completed.
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Par. 42

42 Complete Loan Application (Continued)

A Requirements (Continued)

2-15-23

Notes: Applications may not be approved “subject to” completion of the requisite level of
environmental review, including, but not limited to, obtaining and providing to FSA
copies of all permits and plans. In addition, the time needed to process or obtain
permits, plans, approvals, or complete environmental assessments does not constitute
a basis for withdrawing an application as incomplete.

A new AD-1026 is not required for each subsequent loan if there has been no change
to the applicant’s farming operation.

See 1-EQ and 6-CP for additional information on environmental regulations and
requirements.

[7 CFR 764.51(b)(8)] Verification of all non-farm income.
A self-employed applicant’s income may be verified by 3 years of income tax returns.
An applicant employed outside of the farm may submit any of the following:

e*--FSA-2014 sent by FSA the applicant’s employer--*
2 most recent earning statements

e Tax forms such as 1099 or W-2

e Bank statements verifying income.

Notes: The amount and dependability of income from a cosigner will be verified using the
listed format. See subparagraph 371 C for information about cosigner signature and
eligibility requirements.

If a nonapplicant’s income will only be used tlo cover family living/owner
withdrawal, the nonapplicant must not be required to sign FSA-2004, FSA-2007,
FSA-2026, or any other loan documents. See Exhibit 6 for guidance on submitting
documents in compliance with ECOA as required by this handbook.

If needed for an operation to cash flow, then the income of individual entity members
can be verified as needed.
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Par. 42
42 Complete Loan Application (Continued)

A Requirements (Continued)

[7 CFR 764.51(b)(9)] A current financial statement and the operation’s farm operating
plan, including the projected cash flow budget reflecting production, income, expenses,
and loan repayment plan;

*--The applicant will supply most of this information on FSA-2001, Parts H and I. Documents
containing similar information from outside sources may be considered as suitable substitutes
for these parts.--*

[7 CFR 764.51(b)(10)] A legal description of the farm property owned or to be acquired
and, if applicable, any leases, contracts, options, and other agreements with regard to
the property;

An application will not typically be considered complete without a full legal description for
property to be purchased or used as primary security for a loan. Partial or abbreviated
descriptions are not typically adequate for these circumstances. Applications to purchase
only a portion of a larger parcel will not be complete unless the Agency is provided a legal
description of the specific property to be purchased.

* % %
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2-15-23

Par. 42

Complete Loan Application (Continued)

A Requirements (Continued)

This information will be used to determine:

FSA security

value of security

eligibility

potential income affecting cash flow.

[7 CFR 764.51(b)(11)] Payment to the Agency for ordering a credit report on the
applicant;

The agency official will record the date the credit report fee is received in DLS.

[7 CFR 764.51(b)(12)] Verification of all debts;

* k%

The authorized agency official:

e must verify the status of debts over $5,000

e must confirm the balance of the debt, the applicant’s payment history on the debt
including any delinquency and the payment schedule including the amount and date of

the next scheduled installment

e may obtain this information with any of the following as long as the required information
is provided:

e credit report

e FSA-2310 (EM’s)

e CAIVRS

e completed FSA-2015

e most recent billing statement for the debt (e.g., credit card debt)

e any other form of verification, including phone calls, that provides the required
information.
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Par. 42

42 Complete Loan Application (Continued)

A Requirements (Continued)

11-6-20

[7 CFR 764.51(b)(13)] Any additional information deemed necessary by the Agency to
effectively evaluate the applicant’s eligibility and farm operating plan;

Examples of additional information include:
divorce or separation decree
child support or alimony payments

e 2 additional years for farm production or financial records (in extenuating
circumstances)

e*--payment to complete required State and county lien searches (many States and counties
offer certified searches free of charge).--*

[7 CFR 764.51(b)(14)] For EM loans, a statement of loss or damage on the appropriate
Agency form (FSA-2309). ﬁ

[7 CFR 764.51(b)(15)] For CL only, a conservation plan or Forest Stewardship
Management Plan as defined in 761.2 of this chapter; (see Exhibit 2 for definition of
conservation plan and Forest Stewardship Management Plan) and

Note: NRCS CPA-1155 or Tool Kit is considered sufficient documentation.

[7 CFR 764.51(b)(16)] For CL only, and if the applicant wishes to request consideration
for priority funding, plans to transition to organic or sustainable agriculture when the
funds requested will be used to facilitate the transition.

Note: For all FLP loans involving construction, according to 1-FLP, Part 5.

Existing Information in Applicant’s File

[7 CFR 764.51(f)] The applicant need not submit any information under this section
(subparagraph A) that already exists in the applicant’s Agency file and is still current.

Information less than 90 calendar days old, unless noted otherwise, is considered current.

*--Notes: Information that does not change, such as college transcripts, will be considered

current and should be used as part of any future application.
If not already in the applicant’s file, obtain SF-3881 according to 63-FI, if needed to

establish an account to for Electronic Funds Transfer. This item is not required for a
complete application, but can be requested early in the application process.--*
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Par. 43

43 Streamlined OL, ML (FO and OL), and Streamlined CL Requests

A Complete Streamlined OL Application

2-15-23

A complete streamlined OL application includes:

completed FSA-2314

environmental information

farm operating plan (updated to current production year)
payment of credit report fee

balance sheet

prior year or years financial and production records.

Notes: An applicant is qualified for loan processing under streamlined OL provisions when
all the streamlined OL requirements in subparagraph 217 A-E are met.

The Farm Business Plan information, (cash flow, balance sheet, financial records,
production records, and Credit Presentation) shall be updated only as necessary to
complete information added to the records.

Complete DOL-ML Applications

[7 CFR 764.51(¢c)(2)] The applicant must submit the following:

[7 CFR 764.51(c)(2)(1)] items (1), (2), (3), (6), (7), (9), and (11) of paragraph (b) of this
section |(paragraph 42)

[7 CFR 764.51(¢)(2)(ii)] Financial and Production records for the most recent
production cycle if available, and practicable to project the cash flow of the operating
cycle;

[7 CFR 764.51(¢)(2)(iv)] Verification of all non-farm income relied upon for
repayment; and

[7 CFR 764.51(c)(3)] The Agency may require an ML applicant to submit any other
information listed in paragraph (b) of this section upon request when specifically
needed to make a determination on the loan application.

A complete DOL-ML application includes:

o*-—completed FSA-2001

entity information, if applicable

written description of applicant’s farm training and experience, included on FSA-2001
environmental information

credit elsewhere requirements

farm operating plan, included on FSA-2001

payment of credit report fee

balance sheet, included on FSA-2001.--*

Note: An applicant is qualified for loan processing under DOL-ML provisions when all
DOL-ML requirements in supparagraph 216 B dre met.
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Par. 43
43 Streamlined OL, ML (FO and OL), and Streamlined CL Requests (Continued)

C Complete DFO-ML Applications

[7 CFR 764.51(d)(2) The applicant must submit the following:

[7 CFR 764.51(d)(2)(i) items (1), (2), (3), (6), (7), (9), (10), (11) of paragraph (b) of this
section|(paragraph 42)

[7 CFR 764.51(d)(2)(ii) Financial and Production records for the most recent
production cycle if available and practicable to project the cash flow of the operating
cycle, and

[7 CFR 764.51(d)(2)(iv) Verification of all non-farm income relied upon for repayment,
and

[7 CFR 764.51(d)(2)(v) Verification of applicant’s farm experience.

[7 CFR 764.51(d)(3) The Agency may require an DFO-ML applicant to submit any
other information listed in paragraph (b) of this section upon request when specifically
needed to make a determination on the loan application.

A complete DFO-ML application includes:

e*--completed FSA-2001

e entity information, if applicable

e written description of the applicant’s farm training and experience (included on
FSA-2001)--*

e legal description of the farm property owned or to be acquired and if leases, contracts
options, and other agreements with regard to the property

e verification of applicant’s farm experience.

Note: Additional information may only be required on a case-by-case basis when
essential for an eligibility or credit decision. The basis for the request for
additional information shall be documented in FBP. State and County Offices
may not establish blanket requirements for additional information without prior
approval of the National Office.
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Par. 43
*--43 Streamlined OL, ML (FO and OL), and Streamlined CL Requests (Continued)--*

D Complete Streamlined CL Applications
[7 CFR 764.51(d)(6)] Submit the following items:

(i) Items identified in paragraphs (b)(1), (b)(2), (b)(3), (b)(7), (b)(11), (b)(15), and
(b)(16) of this section [(paragraph 42),

(if) A current financial statement less than 90 calendar days old, and,

(iii) Upon Agency request, other information specified in paragraph (b) of this section
necessary to make a determination on the loan application.

A complete Streamlined CL application includes the following:
e completed FSA-2001

e entity information

e written description of farm training and experience

e environmental information

e payment of credit report fee

e approved conservation plan

Note: FSA considers either NRCS CPA-1155 or the Tool Kit proof the applicant has an
NRCS-approved conservation plan.

e if desired, request for priority funding with plan to transition to organic or sustainable
agriculture

e current financial statement.

Note: An applicant is qualified for loan processing under Streamlined CL provisions when
all Streamlined CL requirements in/subparagraph 191 B are met.
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Par. 44
44 Youth Loan Requests

A Complete Youth Loan Application
A youth loan application is submitted by using FSA-2301, which includes the majority of
information for a youth loan application. See Part 9, Section 3 for more information on
youth loans.

[7 CFR 764.51(e)] For a youth loan request:

(1) The applicant must submit items (1), (7), and (9) of paragraph (b) of this section

(paragraph 42)

These items are the following:

e completed FSA-2301
e environmental information
e farm operating plan (when FSA-2301 is not considered sufficient).

(2) Applicants 18 years or older, must also provide items (11) and (12) of paragraph (b)
of this section (.

These items are the following:

e payment to FSA for ordering a credit report
e verification of all debts.

(3) The Agency may require a youth loan applicant to submit any other information
listed in paragraph (b) of this section as needed to make a determination
on the loan application.
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Par. 45

45 Processing L.oan Applications

A Application Review

2-15-23

Upon receiving a loan application, the agency official shall:

o *—-insert date application was received on FSA-2001, FSA-2301, or FSA-2314--*
Note: DLS is the official loan application date record.

e determine whether application is complete

e enter loan application information into DLS

e assemble loan application according to 32-AS

e obtain credit report

e obtain CAIVRS

e complete FSA-850, or Environmental Assessment, whichever is applicable, as provided
by 1-EQ.

If an application is received and the applicant has not completed the section that identifies
race, ethnicity, or gender of the applicant or members of the entity, the application will be
processed as a non-SDA.

Exception:  An application from an existing SDA, who has previously provided the
documentation needed to qualify as SDA, does not need to resubmit
qualifying information.

Note: Race, ethnicity, and gender determinations completed as observed by a FSA
employee will not be used to qualify an applicant for SDA funding.

Notification of Incomplete Application

[7 CFR 764.52(a)] Within 7 calendar days of receipt of an incomplete application, the
Agency will provide the applicant written notice of any additional information which
must be provided. The applicant must provide the additional information within

15 calendar days of the date of this notice.

Note: Ifthe 15 calendar day is a Saturday, Sunday, Federal holiday, or any other day the

office is closed, FSA will accept the applicant’s additional application information the
next business day.
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Par. 45
45 Processing Loan Applications (Continued)

B Notification of Incomplete Application (Continued)

*--The authorized agency official must notify the applicant in writing within 7 calendar days,
after receiving the incomplete application, by using FSA-2304. FSA-2304 will:

o list the additional information needed
e state that the application cannot be processed until all required information is received

e offer assistance to the applicant if they do not understand what is required or are having
difficulty obtaining the required information

e cstablish a due date for receiving the information of 15 calendar days from the date of--*
FSA-2304.

Exception: An EM application will ngt-be-withdrawn if the information required under
7 CFR 764.51(b)(14) (seelsubparag ) is the only information that has
not been received. Specifically, if accurate disaster year production
information is not available, because of the producer having not completed
harvest, the application will be held for a reasonable time to allow for the
information to become available.

Note: FSA has determined that a reasonable time period is 3 months after the
normal conclusion of harvest.

For EM’s, insert the following on FSA-2304 for disaster year production information only.

*--“We must receive the following information by (add 15 calendar days to the date the--*
authorized agency official determines to be 3 months after the normal conclusion of
harvest) so that we can continue processing your request for assistance.”

If information is needed from other USDA agencies, the agency official will inform those
agencies and the applicant of the information needed, and note the date of the request in
FBP. For OL applications, the agency official will request that the information be returned
within 15 calendar days of receiving the request.

Note: Ifit is clear that the application will be rejected for obvious eligibility reasons, the

authorized agency official shall provide an application rejection letter with
appropriate appeal or review rights.
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Par. 45
45 Processing Loan Applications (Continued)

B Notification of Incomplete Application (Continued)
[7 CFR 764.52(b)] If the additional information is not received, the Agency will provide
written notice that the application will be withdrawn if the information is not received
*--within 15 calendar days of the date of this second notice.
If the 15" calendar day is a Saturday, Sunday, Federal holiday, or any other day the office
is closed, FSA will accept the applicant’s additional application information the next
business
day.
If the applicant does not respond or does not supply all of the information requested within
the 15 calendar day period specified on FSA-2304, the authorized agency official must
immediately provide FSA-2305 by regular mail or hand delivery. FSA-2305 will:
e list the additional information needed
e state that the application cannot be processed until all required information is received
and unless the applicant supplies the required information, the application will be

withdrawn

e establish a due date for receiving the information of 15 calendar days from the date of--*
FSA-2305

e contain the ECOA statement according to 1-FLP, paragraph 41.

The authorized agency official must notify DD weekly, by e-mail, the names, dates, and
reasons FSA-2305 was sent to applicants.

FSA will withdraw the application if the additional material is not provided.

Applicants will be sent FSA-2306 to inform them that their application has been withdrawn.
FSA-2306 will be provided by regular mail or hand delivery.

The withdrawn application will be maintained according to 32-AS.
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Par. 45
45 Processing Loan Applications (Continued)

C Processing of Complete Application
[7 CFR 764.53] Upon receiving a complete loan application, the Agency will:

[7 CFR 764.53(a)] Consider the loan application in the order received, based on the
date the application was determined to be complete; and

[7 CFR 764.53(b)] Provide written notice to the applicant that the application is
complete.

*--The authorized agency official must notify the applicant in writing within 7 calendar days--*
after receiving the complete application using FSA-2307.

Note: Use DLS to record the date the application was determined to be complete.

[7 CFR 764.53(d)] Except for CL requests, if based on the Agency’s review of the
application, it appears the applicant’s credit needs could be met through the
guaranteed loan program, the Agency will assist the applicant in securing guaranteed
loan assistance under the market placement program as specified in 762.110(h) of this
chapter (2-FLP, paragraph 72).

D Applicant Withdraws Application

The applicant may request that a loan application be withdrawn at any time during the loan
making process.

If the applicant makes the request:

e in writing, the authorized agency official will send FSA-2306 and withdraw the
application

e by phone, the authorized agency official will send FSA-2306 to the applicant that, per
their request, the loan application will be withdrawn unless the applicant contacts the
County Office within 10 calendar days of the date of FSA-2306.

Note: The authorized agency official shall maintain withdrawn applications according
to 32-AS.

E Reactivating Withdrawn Application
A withdrawn application may not be reactivated. The applicant must file a new application.

Notes: Any information in the withdrawn file that is still current may be included with the
new application. Information less than 90 calendar days old, unless noted otherwise,
is considered current.

Information that does not change, such as college transcripts, will be considered
current and should be used as part of any future application.
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Par. 45
45 Processing Loan Applications (Continued)

F Loan Processing When Civil Rights Complaint Has Been Filed

The filing of a civil rights complaint does not stop loan processing activity. If an application
for assistance has been filed, that request must be processed according to FSA instructions.

Because failure to advise an applicant of their ineligibility may be considered an adverse
action in itself, the authorized agency official should timely process all applications, in those
instances where a discrimination complaint is filed, and notify the applicant of the decision.
The authorized agency official must fully explain to the applicant the basis for the

unfavorable eligibility or feasibility decision according to paragraph 356.

G Priority Consideration for Prevailing Claimants

*--See |Exhibit 14 for guidance on processing loan applications for claimants.--*

46-60 (Reserved)
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Par. 61
Part 4 General Eligibility and Loan Limitations

Section 1  Eligibility Requirements
61 Overview

A General

[7 CFR 764.101] The following requirements must be met, unless otherwise provided in
the eligibility requirements for the particular type of loan.

See:

. through|72 for eligibility requirements

e |subparagraph 371/ C for loan document signature requirements.
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Par. 62
62 Controlled Substances

A Controlled Substance Convictions Except Possession and Trafficking

[7 CFR 764.101(a)] The applicant and anyone who will sign the promissory note must
not be ineligible for loans as a result of a conviction for controlled substances according
to 7 CFR 718 of this chapter.

Notwithstanding any other provision of law, any person convicted under Federal or State law
of planting, cultivating, growing, producing, harvesting, or storing a controlled substance in
any crop year shall be ineligible for any payment made under any Act, with respect to any
commodity produced during the crop year of conviction and the 4 succeeding crop years, by
such person.

B Convictions for Drug Trafficking and Possession
*--FSA-2001, FSA-2301, and FSA-2314 require applicants to certify that they are not ineligible
for Federal benefits based on a conviction of any Federal or State controlled substance

offense. Self-certifications on FSA-2001, FSA-2301, and FSA-2314 will be the only--*
documentation required involving convictions of controlled substances.
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Par. 63
63 Legal Capacity

A General Requirements

[7 CFR 764.101(b)] The applicant, and anyone who will sign the promissory note, must
*--possess the legal capacity to incur the obligation of the loan.

Note: By Statute, CONACT Section 311(b)(2), A person receiving a loan under this section
who executes a promissory note; therefore, shall incur full personal liability for the
indebtedness evidence by such note in accordance with its terms free of any disability
of minority.--*

The applicant must be of legal age, mental capacity, and have authority to enter into a legally
binding agreement. If the applicant is an entity, all members must meet this requirement.

The authorized agency official must review documentation provided by entity applicants to
ensure that the entity members meet legal capacity requirements.

Note: An entity that has members who have not reached the age of majority is ineligible for

assistance because of the requirement that all entity members must sign FSA-2026 as
an individual.
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Par. 64
64 Citizenship

A General Requirement

[7 CFR 764.101(c)] The applicant and anyone who will sign the promissory note must
be a citizen of the United States, United States non-citizen national, or a qualified alien
under applicable Federal immigration laws.

See:
e Exhibit 2 for the definition of U.S. noncitizen national and qualified alien

e Exhibits 8 and 9 for guidance about documentary evidence of U.S. noncitizen national
citizenship and qualified alien status.

Notes: The loan term to a qualified alien may not exceed the number of years of residency
which they have been formally granted by the documents described in Exhibit 8.

If an applicant presents a valid [-551, showing the applicant has permanent resident
status, the expiration date on [-551 has no bearing on the loan term. Therefore, the
maximum loan terms may be extended beyond the [-551’s expiration date.

65 Credit History
A General Requirement

[7 CFR 764.101(d)] The applicant must have acceptable credit history demonstrated by
debt repayment.

In the case of an entity, the applicant and all members of the entity must have an acceptable
credit history.

*--Note: All factors addressed in this paragraph must be analyzed by the Loan Approval
Official when considering an applicant’s credit history. With the exception of
previous debt forgiveness, each credit history factor shall be assessed as a part of an
applicant’s comprehensive credit history, rather than a single disqualifying factor.

Example 1: Applicant A makes a new application for a farm loan and discloses they had
previous loans with FSA 10 years ago. Upon further review, the Loan Official
finds documentation that 10 years ago the borrower provided false information
on FSA financial documents necessary for a classification review, which
ultimately led to a determination that the applicant did not act in good faith.
However, that loan was paid in full on or before the due date with all payments
as agreed and all history since that time shows repayment of debts as agreed.
This applicant is likely eligible when determining credit worthiness.--*
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Par. 65

65 Credit History

A General Requirement (Continued)

*--Example 2:  Applicant B’s credit report shows a mixture of on-time and late payments.

Notations include: three 90-day late payments in the last year, past-due
accounts still outstanding, and a charged off credit card later sent for
collection within the last 12 months. However, prior to the last 12 months,
accounts were paid as agreed. While the derogatory history may result in an
ineligibility determination, the Loan Official must review the history with the
applicant to determine if the recent issues have been caused by circumstances
beyond their control.--*

[7 CFR 764.101(d)(1)] As part of the credit history the Agency will determine whether
the applicant will carry out the terms and conditions of the loan, and deal with the
Agency in good faith. In making this determination, the Agency may examine whether
the applicant has properly fulfilled its obligations to other parties, including other
agencies of the Federal Government.

The authorized agency official may determine that an applicant has not acted in good faith if
the applicant:

deliberately falsifies information
intentionally omits information relevant to the loan decision

does not make every reasonable effort to meet the conditions and terms of any previous
FSA loan

failed to make reasonable effort to resolve delinquencies with other lenders

failed to file Federal tax returns when it appears that sufficient income was generated to
require a tax filing.

*--Notes: Applicants who provide false information may also be subject to civil and/or criminal

10-24-22

prosecution and should be referred by the authorized agency official to OIG.

A lack of good faith determination requires OGC concurrence for each new
application package submitted. Previous lack of good faith determinations must be
reevaluated by OGC and an updated determination provided. If the previous OGC
lack of good faith determination occurred more than 10 years prior to the date of a
new application, National Office concurrence is required before final disposition.
Loan approval officials will refer these cases through the State Office

Example: Twenty years ago, a direct farm loan borrower failed to report all livestock sales

to the Agency, resulting in a formal lack of good faith determination. That same
producer submits a new loan request today, in which the loan approval official
plans to deny the request, citing the producer’s prior lack of good faith from this
incident as a contributing factor in the denial. National Office concurrence to
deny the loan request must be obtained prior to final disposition.--*
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Par. 65

65 Credit History (Continued)

A General Requirement (Continued)

[7 CFR 764.101(d)(2)] When the applicant caused the Agency a loss by receiving debt
forgiveness, the applicant may be ineligible for assistance in accordance with eligibility
requirements for the specific loan type. If the debt forgiveness is cured by repayment
of the Agency’s loss, the Agency may still consider the debt forgiveness in determining
the applicant’s creditworthiness.

*--FSA will not consider the following as debt forgiveness for loan making purposes:--*

debt reduction through a conservation easement or contract

any debt written off as part of the resolution of a discrimination complaint against FSA,
including debt written off in conjunction with the Pigford Consent Decree or Keepseagle
settlement.

Notes: This includes any debt forgiveness on eligible loans that occurred before the
Keepseagle Settlement Agreement signed on October 29, 2010.

See Exhibit 14 for guidance on processing loan applications for claimants.
prior debt forgiveness that has been repaid in its entirety

prior debt forgiveness on a youth loan, if circumstances were beyond the applicant’s
control.

* %%

*--Notes: Debt forgiven on any non-Youth Loan debt will still be considered in determining

11-6-20

applicant’s credit worthiness. Determination that debt forgiveness was beyond the
applicant’s control should have been made and documented at the time of debt
forgiveness approval.

Debts and receivables established by Farm Programs will be reviewed for compliance
with this subparagraph. Established debts that are forgiven or granted relief will not
hinder eligibility for Farm Loan Programs but should be considered when assessing
credit worthiness.--*
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Par. 65

65 Credit History (Continued)

A General Requirement (Continued)

11-6-20

Notes: In the majority of cases under Chapter 11 of the Bankruptcy Code, the debt is

discharged when the plan is confirmed (see 11 U.S.C. § 1141 (d) for exceptions to
automatic discharge). In Chapter 12 and 13 cases, the discharge normally occurs, in
3 to 5 years, by court order. Debt forgiveness occurs when an applicant has
completed all payments according to the plan and the unsecured FLP claim is written
off. At that point, the applicant will be ineligible for most additional loans according
to paragraphs 132, 172, 202, and 242. Specifically, according to paragraphs 132, 172,
202, and 242, the applicant may be eligible for annual production loans, but no other
type of assistance.

An applicant who has successfully completed a bankruptcy reorganization plan will
be considered to be current on the plan. Therefore, as long as the applicant remains
current on the plan they may be eligible to receive annual production loans as
outlined above. However, this status changes if the applicant subsequently becomes
delinquent on any loans covered by the plan, including non-FSA loans. The denial
for failure to comply with an approved bankruptcy plan is appealable. See 1-APP for
further instruction.

3-FLP (Rev. 2) Amend. 37 Page 4-6.5
(and 4-6.6)






Par. 65

65 Credit History (Continued)

B

C

Verifying Direct Loan Losses

An agency official shall use the customer profile in DLS to enter TIN for the applicant and
each individual who will sign FSA-2026.

IF... THEN...

the applicant’s TIN is not found in a screen print of the page will be placed in

DLS position 3 of the case file.

the applicant’s TIN shows a previous |refer to the list of paid codes provided in

debt in DLS Exhibit 10.

the paid code indicates debt use the customer profile in DLS to determine the
forgiveness type, date, and amount of the debt forgiveness and

if the debt forgiveness has been paid in full.
History is available from 1989 to present. If the
debt forgiveness was a write-down, determine the
type, date, amount of the debt forgiveness, and if
the debt forgiveness has been paid in full. If an
equity record exists, the online history should be
reviewed for partial write-downs.

it is determined that the applicant or ~ |review appropriate program regulations to

any individual who will sign determine if the type and date of the debt
FSA-2026 has received debt forgiveness makes the applicant ineligible for the
forgiveness that has not been paid in  |type of assistance requested.

full

Note: Exceptions for EM’s still apply.

The authorized agency official should document all
*--findings in FBP.--*

Verifying Guaranteed Loan Losses

*--The authorized agency official shall access the View Loan Screen in GLS to verify previous

10-24-22

debt forgiveness on guaranteed loans. At the GLS Loan List Screen, click on the ID Cross
Reference button. At the ID Cross Reference screen, enter the Tax ID/SSN of the applicant
and each individual who will sign the FSA-2026 and submit. If no information is found,
print the screen and place in the case file. If the Tax ID/SSN is associated with any existing
or prior guaranteed loans, clicking on the ID Number link provided will display previous and
current loan information for the individuals entered. Detailed information for a specific loan
can be accessed by selecting the View Loan Screen from the “Action” drop-down box and
clicking on the loan number hyperlink.--*

Assessing Past Repayment Problems

[7 CFR 764.101(d)(3)] A history of failures to repay past debts as they came due when
the ability to repay was within the applicant’s control will demonstrate unacceptable
credit history. The following circumstances, for example, do not automatically indicate
an unacceptable credit history.
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Par. 65

65 Credit History (Continued)

D Assessing Past Repayment Problems (Continued)

6-08-17

(i) Foreclosures, judgments, delinquent payments of the applicant which occurred,
more than 36 months before the application, if no recent similar situations have
occurred, or Agency delinquencies that have been resolved through loan servicing
programs available under 7 CFR Part 766 (5-FLP).

(ii) Isolated incidents of delinquent payments which do not represent a general pattern
of unsatisfactory or slow payment.

(iii) “No history” of credit transactions by the applicant.

(iv) Recent foreclosure, judgment, bankruptcy, or delinquent payment when the
applicant can satisfactorily demonstrate that the adverse action or delinquency was
caused by circumstances that were of a temporary nature and were beyond the
applicant’s control; or was the result of a refusal to make full payment because of
defective goods or services or other justifiable dispute relating to the purchase or
contract for goods or services.

*--Important: The loan approving official’s authority to make exceptions is the most

important tool for addressing creditworthiness. Exceptions can be used to justify
payment history problems as long as the exception is clearly documented in the
farm business plan. The only exception that cannot be made is that of an outside
judgement obtained by the United States in a Federal court, other than the
United States Tax Court.

In cases where an exception cannot be justified, the loan official will explain
FSA creditworthiness requirements, the importance of paying accounts as
agreed, and provide guidance on how the applicant can improve their credit
history.--*

Isolated delinquent payments because of unforeseen medical expenses are considered beyond
the applicant’s control.

Example: Applicant had a baby born prematurely and incurred large, unpaid accounts
because of medical bills. The applicant should demonstrate that they have made
payments on other debts as agreed.

Nonpayment of a debt because of circumstances within an applicant’s control may be used as
an indication of unacceptable credit history. The mere fact that an applicant filed bankruptcy
will not be used as an indication of unacceptable credit history. The circumstances causing
the nonpayment of debt must be considered.
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Par. 65

65 Credit History (Continued)

D Assessing Past Repayment Problems (Continued)

*--In some cases, credit reports for applicants may have been negatively impacted by delays in
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healthcare reimbursements, slow interaction with other agencies and organizations, or by
other circumstances beyond the applicant’s control. Therefore, extra diligence should be
taken to review the credit reports to determine if the circumstances were beyond the control
of the applicant. Loan officials should consider if problems identified on the credit report
have been corrected or will be corrected if the requested loan is approved. This is especially
true of credit reports for microloan applicants who may have been operating using personal
credit cards or high interest non-agricultural loans before applying with FSA.--*

When an applicant’s credit history includes an adverse or delinquent account status, the
authorized agency official shall meet with the applicant to discuss the questionable account.
The objectives of the meeting are to gather information to determine whether the adverse
account status was caused by circumstances beyond the applicant’s control and to explain
FSA creditworthiness requirements to the applicant. In addition, the applicant will be
counseled about the importance of paying accounts as agreed and provided guidance on
improving their credit history. The meeting shall be documented in FBP. If additional
information is to be provided by the applicant as a result of the meeting, this will be
confirmed with the applicant in writing.

Note: Credit scores will not be:
e used as an indicator of poor credit history

e used as a basis of denial
e cited as an indicator of unacceptable credit in a denial letter.
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Par. 66
66 Credit Elsewhere

A General Requirement

[7 CFR 764.101(e)] Except for CL, the applicant, and all entity members in the case of
an entity, must be unable to obtain sufficient credit elsewhere to finance actual needs at
reasonable rates and terms. The Agency will evaluate the ability to obtain credit based
on factors including, but not limited to:

(1) Loan amounts, rates, and terms available in the marketplace; and

*--The applicant must certify in writing on FSA-2001 or FSA-2314 that the applicant is--*
unable to obtain sufficient credit, with or without a guarantee, to finance the applicant’s
actual needs at reasonable rates and terms, taking into consideration prevailing private and
cooperative rates and terms in the community in, or near, where the applicant resides for

loans for similar purposes and periods of time.

(2) Property interests, income, and significant non-essential assets.
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Par. 66
66 Credit Elsewhere

B Documentation Requirements for FO and OL (Including DFO-ML and DOL-ML)

No applicant will be required to obtain credit denial letters from a lender, when obtaining an
FO or OL, until the application has been reviewed and a determination made that the
applicant has a reasonable potential to obtain financing from other credit sources.

Some areas of the nation do not have a significant number of lenders who are making
agricultural loans (credit desert). In addition, even if lenders are making agricultural loans,
there are particular areas where loans are less likely to be made (such as Indian Reservations)
or history indicates the applicant’s chance of obtaining financing from a lender is low,
regardless of meeting the lenders underwriting standards. Some lenders appear willing to
make loans in these areas but only at rates and terms that are unreasonable compared to rates
and terms offered outside these areas.

Consequently, when FSA loan officers are considering the “test for credit’, they must not
only consider the financial strength of the applicant, but also if other lenders are “actively”
making agricultural loans in the applicant’s area at reasonable rates and terms in comparison
to areas where credit is readily available.

If based on evaluation of the application, the authorized agency official determines there is a
reasonable possibility that the applicant can obtain credit elsewhere, the authorized agency
official:

e may request the applicant apply for credit from a commercial lender and obtain a letter of
denial

e may request applicant apply to additional lenders outside of local community

e may pursue market placement according to 2-FLP, paragraph 72

¢ must document results.

If based on the evaluation of the application, the authorized agency official determines the
applicant will not qualify for credit elsewhere, the authorized agency official must document
the reasons in the applicant’s file.

Note: Applicants will be encouraged to supplement FO’s and OL’s with credit from other

credit sources to the extent economically feasible and according to sound financial
management practices.
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Par. 66

Credit Elsewhere (Continued)

Documentation Requirements for FO and OL (Including DFO-ML and DOL-ML)
(Continued)

The fact that an applicant has obtained credit for farm purposes through credit cards, finance
companies, or other “sub-prime” lenders does not constitute failure to meet the test for credit
unless the rates and terms for that credit are similar to the rates and terms offered on loans for
the same purpose by other farm lenders in the community.

Documentation Requirements for EM

An applicant for EM has different credit elsewhere requirements. To meet the requirements,
applicants must supply documentation according to subparagraph 242 F.

Delinquent Federal Debt and Unpaid Federal Judgments

A General Requirement

[7 CFR 764.101(f)] As provided in 31 CFR Part 285, except for EM loan applicants, the
applicant and anyone who will sign the Promissory Note must not be in delinquent
status on any Federal debt, other than a debt under the Internal Revenue Code of 1986
at the time of loan closing. All delinquent debts} however, will be considered in
determining credit history and ability to repay under this part.

The applicant must not be delinquent on any nontax Federal debt (not paid within
90 calendar days of the due date) according to 31 CFR §285.13. Verification through
CAIVRS, the credit report, DLS screens, and GLS View Loan Screen is sufficient.

However, if it becomes known, and verified, through other means that the applicant is
delinquent on a Federal debt, this information must be considered when making an eligibility
determination.

*--Note: An FSA-Guaranteed Loan is not considered a Federal debt unless a final loss claim--*

66
B
C
67
11-6-20

has been paid on a guaranteed loan made using 1 of the following:

e FSA-1980-25 or FSA-1980-28 with the July 20,2001, or later revision date
e FSA-2211 or FSA-2212.

Delinquent Federal tax debt only affects eligibility as it relates to credit history
according to paragraph 65.

*--Debts and receivables established by Farm Programs will be reviewed for compliance
with this subparagraph. Established debts that are forgiven or granted relief will not
hinder eligibility for Farm Loan Programs, but should be considered when assessing
credit history.--*

L ]
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Par. 67
67 Delinquent Federal Debt and Unpaid Federal Judgments (Continued)

A General Requirement (Continued)

[7 CFR 764.101(g)] The applicant and anyone who will sign the promissory note must
have no outstanding unpaid judgments obtained by the United States in any court.
Such judgments do not include those filed as a result of action in the United States Tax
Courts.

The authorized agency official shall review debt verification obtained according to
subparagraph 65 B.

B Resolving Delinquent Federal Debt and Judgments

Applicants who pay their delinquent Federal debt or judgment in full or otherwise resolve the
delinquency or judgment before or at loan closing may be eligible.

Note: FSA will consider such debts as part of the creditworthiness eligibility requirement
and in determining cash flow during the loan evaluation process.

68 Federal Crop Insurance Violations
A General Requirement

[7 CFR 764.101(h)] The applicant, and all entity members in the case of an entity, must
not be ineligible due to disqualification resulting from Federal Crop Insurance
violation, according to 7 CFR Part 718.

Federal Crop Insurance Act, Section 515(h) provides that a person who willfully and
intentionally provides any false or inaccurate information to FCIC or to an approved
insurance provider with respect to a policy or plan of FCIC insurance after notice and an
opportunity for a hearing on the record, will be subject to 1 or more sanctions that may
change the applicant’s eligibility for all Federal assistance.

Applicants, as well as individual entity members, will self-certify on FSA-2001,

*--FSA-2301, or FSA-2314 that they have not been disqualified. Additionally, RMA will--*
notify the National Office of individuals and entities that have been disqualified as a result of
crop insurance violations. The National Office will notify the State Office. State Offices
shall notify the appropriate County Office.

Notes: See 7 CFR 718.11 for additional information on disqualifications.

Go to SAM at http://www.sam.gov/portal/public/SAM for information on
disqualified individuals and entities.
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Par. 69
69 Managerial Ability

A General Requirement

For an entity to meet the requirements in this subparagraph, either the individual holding the
majority interest in the entity or the individual responsible for the day-to-day operations of
the entity must demonstrate sufficient managerial ability as described in this paragraph.

[7 CFR 764.101(i)] The applicant must have sufficient managerial ability to assure
reasonable prospects of loan repayment, as determined by the Agency. The applicant
must demonstrate this managerial ability by:

The applicant may satisfy the managerial ability requirement with any combination of
education, on-the-job training and farm experience, or by meeting just 1 of these criteria.
The level of management ability required will depend on the complexity of the operation and
the amount of the loan request. The authorized agency official will consider each application
on a case-by-case basis.

(1) Education. For example, the applicant obtained a 4-year college degree in
agricultural business, horticulture, animal science, agronomy, or other agricultural-
related field.

To meet the managerial requirement through education alone, the applicant has completed or
is completing an educational program in agriculture. Acceptable educational programs
include any of the following:

e a4-year college degree or graduate degree in agriculture business, horticulture, animal
science, agronomy, or other agricultural related fields

e a2-year degree from a technical college in agriculture business, horticulture, animal
science, agronomy, or other agricultural related fields

e successful completion of farm management curriculum offered by the Cooperative
Extension Service, a community college, adult vocational agriculture program, or land
grant university
Examples:  The Small Farm Program, University of Arkansas-Pine Bluff.

*--Specialty Crops Program, Colorado State University.--*

Cultivating Success, University of Idaho Extension, Washington State
University Small Farms and Rural Roots.

e successful completion of a community-based, nationally based, non-profit, or similar
farm workshop programs
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Par. 69
69 Managerial Ability (Continued)

A General Requirement (Continued)
Examples:  Annie’s Project.

Alcorn State University Small Farm Outreach Training and Technical
Assistance Program.

Michigan State University Organic Farmer Program.
e other comprehensive agricultural programs that include the following or similar topics:

e financial records and budget analysis; developing farm business plans; asset
management; cost of production and benchmarking

e risk management; developing a risk management strategy; strengths, weaknesses,
opportunities, and threats analysis; business and strategic planning

e marketing plans and strategy; advertising; product and enterprise diversification.

Note: Applicants may meet the managerial requirement through education in conjunction
with farm experience or on-the-job training.

Example: Vocational or general agriculture classes in high school, provided that the
applicant also has experience working on a farm and participated in and
*--successfully completed applicable projects in 4-H, FFA, tribal youth
organizations, or another agriculture affiliated group.--*

(2) On-the-job training. For example, the applicant is currently working on a farm as
part of an apprenticeship program.

To meet the managerial ability requirement through on-the-job training alone, the applicant is
currently:

e working, or has recently worked, as hired farm labor with management responsibilities

Example: A hired hand or farm labor team leader who makes independent day-to-day
farm management decisions.

e completing, or recently completed, a farm mentorship or internship program with an
emphasis on management requirements and day-to-day farm decisions, such as those
offerings found through:

e Rogue Farm Corps
e Cultivating Success

e Many Hands Farm Corps
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4-1-15

Par. 69

Managerial Ability (Continued)

A General Requirement (Continued)

e The Samuel Roberts Noble Foundation

e Midwest Organic and Sustainable Education Service Farmer-to-Farmer Mentoring
Program

e Georgia Organics Mentoring Program

e participating, or recently participated, in urban or community-supported agriculture
programs which incorporate basic agricultural training, such as:

e Agriculture Training Institute

e Refugee Agriculture Partnership Programs

e Columbia Center for Urban Agriculture

e Growing Power, Inc.

e Center for Urban Agriculture at Fairview Gardens

e Mary Queen of Vietnam Community Development Corporation, Inc., and the Viet
Village Aquaponic Park Project.

[7 CFR 764.101(i)(3)] Farming experience. For example, the applicant has been an
owner, manager, or operator of a farm business for at least one entire production cycle
or for ML’s the applicant may have obtained and successfully repaid one FSA youth
OL; and

Farm experience of the applicant, without regard to lapse of time between the farm
experience and the new application, will be taken into consideration in determining
loan eligibility. If farm experience occurred more than 5 years prior to the date of the
new application, the applicant must demonstrate sufficient on-the-job training or
education within the last 5 years to demonstrate managerial ability.

If relying solely on farm experience that occurred more than 5 years before the application,
the applicant may supplement that experience with:

e recent on-the-job training, such as a mentorship

e recent education, such as extension courses or courses that meet the borrower training
requirements established in Part 18.

The on-the-job training or education does not have to be fully completed, provided the
training or education meets the requirements of this subparagraph. When an applicant is
determined eligible subject to completion of borrower or on-the job training or education,
completion of the action shall be listed as a loan approval condition on FSA-2313.
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Par. 69

69 Managerial Ability (Continued)

A General Requirement (Continued)
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To meet the managerial ability requirement through farming experience alone, the applicant
may have:

e been an owner of a farm business with management and operator responsibilities for at
least 1 entire production and marketing cycle

e been employed as a migrant farm worker and has been elevated to a leadership or
foreperson position for at least 1 entire production and marketing cycle and whose
responsibilities include crop and field management, livestock health, breeding
supervision, labor management or hiring, or general farm management

e been employed as a farm manager or farm management consultant for at least 1 entire
production and marketing cycle

e raised on a farm and held significant responsibility for day-to-day management decisions
for at least 1 entire production and marketing cycle

obtained and successfully repaid one FSA Youth-OL.

The applicant may document this experience through FSA farm records or similar
documentation.

Applicants should be able to demonstrate that they have carried out their operation according
to standard farming practices * * * including keeping accurate records of income and
expenses, income tax records, and breeding statistics, as applicable.

[7 CFR 764.101(i)(4)] Alternatives for ML’s made for OL purposes. Applicants for
ML’s made for OL purposes, also may demonstrate managerial ability by one of the
following:

[7 CFR 764.101(i)(4)()] Certification of a past participation with an agriculture-related
organization, such as, but not limited to, 4-H Club, FFA, Beginning Farmers and
Rancher Development Programs, Community Based Organizations, or Tribal Youth
Organizations that demonstrates experience in a related enterprise, or

[7 CFR 764.101(i)(4)(ii)] A self-directed apprenticeship combined with either prior
sufficient experience working on a farm or significant small business management
experience. As a condition of receiving the loan, the self-directed apprenticeship
requires that the applicant seek, receive, and apply guidance from a qualified person
during the first cycle of production and marketing typical for the applicant’s operation,
and agree to form development partnership with the applicant to share knowledge,
skills, information, and perspective of agriculture to foster the applicant’s development
of technical skills and management ability.
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Par. 69
69 Managerial Ability (Continued)

A General Requirement (Continued)

Example: An application seeking DOL-ML financing to produce tomatoes to sell at a
farmers market knows a local farmer that produces salad green and this
farmer is willing to mentor the applicant during the first production cycle.
The farmer’s mentorship of the applicant can include advice and applied
knowledge on crop planning, supply sources, pest and disease management,
and outlets for marketing and sales. The applicant is the responsible party
throughout the mentorship for obtaining guidance from the mentor.

Note: The mentor does not have to have the exact same type of operation as
the applicant, but should be related, i.e. the applicant for a tomato
DOL-ML should not have a dairy farmer as his mentor unless he also
has produce experience.

70 Borrower Training
A General Requirement

[7 CFR 764.101(j)] The applicant must agree to meet the training requirements in
subpart K of this part (Part 18, Section 1). Borrower training requirements for Streamlined
CL applicants will be automatically waived without further documentation. All other
applicants are required to complete FSA-2370 according to subparagraph 472 B, only if they
are requesting a borrower training waiver.

71 Owner/Operator of a Family Farm
A General Requirement

[7 CFR 764.101(k)(1)] Except for CL, the applicant must be the operator of a family
farm after the loan is closed.

[7 CFR 764.101(k)(2)] For an entity applicant, if the entity members holding a majority
interest are:

(i) Related by blood or marriage, at least one member must be the operator of a family
farm;

*--(ii) Not related by blood or marriage, the entity members holding at least 50%--*
interest must be the operators of a family farm.

[7 CFR 764.101(k)(3)] Except for EM loans, the collective interests of the members
may be larger than a family farm only if:

(i) Each member’s ownership interest is not larger than a family farm;
(ii) All of the members of the entity are related by blood or marriage; and

(iii) All of the members are or will become operators of the family farm; and
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Par. 71

71 Owner/Operator of a Family Farm (Continued)

B Factors for Consideration

1-15-13

[7 CFR 764.101(k)(4)] If the entity applicant has an operator and ownership interest
for farm ownership loans and emergency loans for farm ownership loan purposes, in
any other farming operation, that farming operation must not exceed the requirements
of a family farm.

See|Exhibit 2 ffor the definition of family farm.

The authorized agency official must consider the following factors when making the family
farm determination.

o*--Produces agricultural commodities for sale in sufficient quantities so that it is recognized
as a farm. Primarily, is the farm operated in a business-like manner, does the operation
have records, and is the operator changing methods to try and make a profit?--*

e Members of the farm family must make all the day-to-day farm management and
operational decisions. The use of outside consultants or advisors is acceptable provided
that someone in the farm family is the ultimate decision-maker.

e Family or entity members must supply a substantial amount of the full-time labor. This
does not preclude using seasonally hired labor, but in most instances, the family should
provide most of the day-to-day labor. Exceptions may be made for enterprises that
produce high value, labor-intensive crops such as fruit or vegetables.

e Credit needs. Congress established FSA’s loan limits to assist family farm operations.
The loan limits generally ensure that loans are made to family farm operations.

e Loan participation arrangements are acceptable when FSA farm loans cannot meet the
total credit needs of the applicant. However, if the FSA loan only represents a small
portion of the total credit requirements, this may be an indication that the applicant's
operation is larger than a family farm when all factors are considered. The authorized
agency official must also fully consider if credit is available from another source,
including a guaranteed loan.

To make a determination about the family farm requirement, the authorized agency official
must judge the factors individually and also weigh and consider how the factors relate to
each other. If the authorized agency official determines that the applicant’s farm does not
satisfy the definition of a family farm, the reasoning behind the authorized agency official’s
decision must be documented in the loan file.
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Par. 72

72 Entity Composition

A

General Requirement

[7 CFR 764.101()] If the applicant has 1 or more embedded entities, at least 75 percent
of the individual ownership interests of each embedded entity must be owned by
members actively involved in managing or operating the family farm.

Married Persons

Married persons applying together shall be treated as a joint operation unless they form or
have formed a legal entity before application for assistance. If they apply as a joint
operation, both parties must meet the general and program specific eligibility requirements
for the loan requested.

Joint Operations
In the case of an informal joint operation, where no formal tax ID number has been assigned

by a taxing authority, the persons requesting the assistance will designate which TIN will be
used as primary to assign the case number.

*--Note: IRS requires an EIN for all operations identified and required to register as a

6-21-19

partnership with their respective State. States shall consult with their regional OGC
to determine under what circumstances an operation is required to register as a
partnership with their State.--*
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Par. 72
72 Entity Composition (Continued)

D Treatment of Trusts

SED’s, after consultation with the Regional OGC, shall issue a State supplement about the
following for trusts:

e security requirements when lending to trusts
e unique characteristics of State trust statutes.

In trusts cases, SED shall consult with the Regional OGC to determine if:

e nonparticipant beneficiaries, third party trustees, beneficiaries of a revocable trust, and
beneficiaries with only a future interest need to sign on behalf of the trust and as
individuals

e submitted trust documents demonstrate valid organization under State law

e trustee has authority to mortgage trust property for the planned farming purposes.

E Life Estates
An FO involving a life estate may be made under certain circumstances to:
e Dboth the life estate holder and the remainderman, if both:
e have a legal right to occupy and operate the farm
e are eligible for the loan independently
e parties sign the note and lien instrument
e just the remainderman, if the remainderman has a legal right to operate the farm
e just the life estate holder, if:

e there is no restriction placed on a life estate holder who occupies and operates a farm

e the lien instrument is signed by the life estate holder, remainderman, and any other
party having any interest in the security.

11-6-20 3-FLP (Rev. 2) Amend. 37 Page 4-17



Par. 72
72 Entity Composition (Continued)

F NPO’s
NPO’s are not eligible to receive FSA loan assistance. Eligible entities must be comprised of
members who have an individual ownership interest in the entity and can assume personal

liability on FSA-2026, as required by subparagraph 371 C.

73 (Withdrawn--Amend. 37)
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11-6-20

Par. 74
Limitations

A Program Limitations

[7 CFR 764.102(a)] Limitations specific to each loan program are contained in
subparts D through I of this part (Parts 7 through 10).

B Maximum Loan Limits
[7 CFR 764.102 (b)] The total principal balance owed to the Agency at any one time by
the applicant, or anyone who will sign the promissory note, cannot exceed the limits
established in § 761.8 of this chapter (1-FLP, paragraph 29).

C Loan Funds Used in the United States

[7 CFR 764.102(c)] The funds from the FLP loan must be used for farming operations

located ilLf.h.e_leted_Sﬂates.
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Par. 74

74 Limitations (Continued)

D Highly Erodible Soil and Wetlands Conversion

[7 CFR 764.102(d)] The Agency will not make a loan if the proceeds will be used:

(1) For any purpose that contributes to excessive erosion of highly erodible land, or to
the conversion of wetlands;

(2) To drain, dredge, fill, level, or otherwise manipulate a wetland; or

(3) To engage in any activity that results in impairing or reducing the flow, circulation,
or reach of water, except in the case of activity related to the maintenance of previously
converted wetlands as defined in the Food Security Act of 1985.

Notes: The above includes HEL and wetland provisions administered by NRCS and the
Army Corp of Engineers. The Corp may issue permits for specific agriculture and
related wetland activities which they determine to be permissible.

See 6-CP and 1-EQ for guidance if NRCS has determined that the applicant
committed any of the above violations.

Construction

[7 CFR 764.102(e)] Any construction financed by the Agency must comply with the
standards established in § 761.10 of this chapter (1-FLP, Part 5).

Non-eligible Enterprise

[7 CFR 764.102(f)] Loan funds will not be used to establish or support a non-eligible
enterprise, even if the non-eligible enterprise contributes to the farm. Notwithstanding
this limitation, an EM loan may cover qualified equine losses as specified in subpart I of
this part.

See Exhibit 2 for the definition of noneligible enterprise.

75-90 (Reserved)

11-6-20
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Par. 91
Part5 Loan Security

91 Security Requirements

A General

11-6-20

[7 CFR 764.103(a)] Security requirements specific to each loan program are outlined in
subparts D through I of this part (Parts 7 through 10), and

For the specific requirements for each direct loan program, see:

. Lparag]:aph_l_35_|for FO security
*-Iparagraph 154 for Down Payment loan security--*

[paragraph 175/for CL security

for OL security
[paragraph 2301for youth loan security
[paragraph 240]for EM security.

Advice on obtaining security will be obtained from OGC when necessary, especially on
obtaining security when a life estate is involved.

Adequate Security

[7 CFR 764.103(b)] All loans must be secured by assets having a security value of at
least 100 percent of the loan amount, except for EM loans as provided in subpart I of
this part (Part 10). If the applicant’s assets do not provide adequate security, the
Agency may accept:

[7 CFR 764.103(b)(1)] A pledge of security from a third party; or

In cases where non-applicants will pledge the full value of chattel security, the authorized
agency official will obtain CCC-10 and FSA-2028 from the nonapplicant authorizing FSA to
file the required instrument to perfect FSA’s lien.

In unique situations, such as areas where land is held in communal rather than fee simple
title, or where DOJ lacks jurisdiction, it may be necessary for SED, with advice from OGC,
to issue a State supplement.

See |subparagraph 416 C for further guidance on chattel security pledged by multiple owners.

[7 CFR 764.103(b)(2)] Interests in property not owned by the applicant (such as leases
that provide a mortgageable value, water rights, easements, mineral rights, and
royalties).

The value of adequate security is established according to subparagraph 95|A.
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Par. 91
91 Security Requirements (Continued)

C Additional Security

[7 CFR 764.103(c)] An additional amount of security up to 150 percent of the loan
*--amount will be taken when available, except for down payment loans, ML’s made for--*
purposes other than annual operating, and youth loans.

In the case of an entity, when all the security held by the entity does not meet the requirement
for additional security up to 150 percent of the loan amount, FSA will take liens on personal
assets held by individual members, as security to the extent that the members have suitable
personal assets. The entity will select and notify FSA which asset it prefers to offer as
security for the loan.

The authorized agency official will take security with a value that exceeds 150 percent of the
loan amount if it is not practical to separate the property. Notably, real estate is often not
practical to separate because of extensive and costly processes at the local level.
Additionally, it is recognized that a blanket lien on all livestock or all equipment will also
result in a security margin exceeding 150 percent as it is typically not practical to separate
these types of chattels as livestock replacements and equipment turnover are common on
many operations. Loan approval officials need to take steps to ensure the Agency is not
taking more than 150 percent security when avoidable. Standard chattel lien statements
providing a blanket lien on all chattels should be altered if necessary.

Example 1:  An annual operating loan of $100,000 is secured primarily by crops. The
applicant has equity in livestock valued at $30,000 and equity in equipment
valued at $60,000. The loan approval official should perfect the Agency's lien
on crops and equipment, and ensure livestock is not taken as security for the
Agency loan.

Example 2: A term operating loan of $200,000 is secured primarily by equipment with
equity valued at $350,000. The loan approval official should perfect the
Agency's lien on equipment only, and ensure other chattels, including crops,
are not taken as security.

The value of additional security is established according to fubparagraph 95| B.
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Par. 91
91 Security Requirements (Continued)

D Choice of Security

[7 CFR 764.103(d)] The Agency will choose the best security available when there are
several alternatives that meet the Agency’s security requirement.

When there are several alternatives available, any 1 of which will meet the security
requirements for the loan, the authorized agency official has the discretion to select the best
alternative for obtaining adequate security. The choice of security will be included on
FSA-2313.

FSA primarily chooses between like types of security. For example, FSA will not choose
chattel over real estate if real estate is the appropriate security for the loan and other real
estate is available. FSA will also consider lien position when choosing security.

E Requirement to Obtain Liens on all Non-essential Assets

[7 CFR 764.103(e)] The Agency will take a lien on all assets that are not essential to the
farming operation and are not being converted to cash to reduce the loan amount when
each such asset, or aggregate value of like assets (such as stocks), has a value in excess
*--of $15,000. The value of this security is not included in the Agency’s additional--*
security requirement stated in paragraph (c) of this section (subparagraph C). This
requirement does not apply to down payment loans, CL, ML, or youth loans.

This requirement is intended to provide FSA with a security interest in assets that are not
essential to the farming operation, but which the applicant cannot or will not convert to cash
to reduce credit needs or outstanding obligations. This requirement applies to individual
applicants, entity applicants, as well as all individual members of the entity.

For FO, OL, and EM, the value of nonessential assets is:
e not included as part of the 150 percent additional security requirement, except CL
Note: The value of the nonessential asset may be included in the adequate security value

calculation, if necessary for the applicant to meet the 100 percent collateral
requirement.

e established according to lsubparagraph 95 |B.

For CL, the applicant is only required to pledge enough nonessential assets to meet the
150 percent requirement.
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Par. 91
91 Security Requirements (Continued)

F Securing Multiple Loans

[7 CFR 764.104(d)] The same real estate may be pledged as security for more than one
direct or guaranteed loan.

[7 CFR 764.105] The same chattel may be pledged as security for more than one direct
or guaranteed loan.
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Par. 92
92 Real Estate Security

A Overview

Real estate security includes land and permanent structures, including fixtures that can be
described on the security instrument, such as bins, silos, and gutter cleaners. It also includes
items that are considered part of the farm and ordinarily pass with the title to the farm. These
items include assignments of leases and leasehold interests having mortgageable value, water
rights, easements, rights-of-way, revenues, mineral rights, and royalties from mineral rights.

Different lien positions on real estate are considered separate and identifiable security.

B Agency Lien Position
[7 CFR 764.104(a)] If real estate is pledged as security for a loan, the Agency must
obtain a first lien, if available. When a first lien is not available, the Agency may take a

junior lien under the following conditions:

Each prior lienholder must sign FSA-2319 before loan closing, when real estate will serve as
security necessary to meet the adequate security requirement in subparagraph 91 B.

Note: The lien will be taken on real estate to be pledged as additional security even if
FSA-2319 is not obtained.

[7 CFR 764.104(a)(1)] The prior lien does not contain any provisions that may
jeopardize the Agency’s interest or the applicant’s ability to repay the FLP loan;

[7 CFR 764.104(a)(2)] Prior lienholders agree to notify the Agency prior to foreclosure;
In some States, a prior lienholder may be able to foreclose the security instrument without
providing junior lienholders notice of the foreclosure proceedings. In that case, any prior

lienholder must complete FSA-2319.

[7 CFR 764.104(a)(3)] The applicant must agree not to increase an existing prior lien
without the written consent of the Agency; and

*--Note: In cases where FSA will have a junior lien position on real estate that secures the
prior lienholder’s LOC, advances up to the existing LOC ceiling are authorized.
However, in no case can the LOC ceiling be increased without written Agency

consent.--*

The applicant agrees on FSA-2029 to obtain permission from FSA before granting any
additional security interest in the real estate.

[7 CFR 764.104(a)(4)] Equity in the collateral exists.
*--Note: When taking a junior lien behind a prior lienholder’s LOC, the LOC ceiling will be

used to determine available equity.--*
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Par. 92
92 Real Estate Security (Continued)

C Liens on Real Estate Held Under a Purchase Contract
In a land purchase contract, the seller of the land, or contract holder, acts as a lender and
continues to hold the title for the land. The purchaser of the land is essentially obtaining
financing of a portion of the purchase price of the land from the seller. The property may be
used for adequate or additional security for all types of direct loans.

[7 CFR 764.104(b)] If the real estate offered as security is held under a recorded
purchase contract:

(1) The applicant must provide a security interest in the real estate.
(2) The applicant and the purchase contract holder must agree in writing that any
insurance proceeds received for real estate losses will be used only for one or more of

the following purposes:

(i) To replace or repair the damaged real estate improvements which are essential to
the farming operation;

(i) To make other essential real estate improvements; or

(iii) To pay any prior real estate lien, including the purchase contract.

[7 CFR 764.104(b)(3)] The purchase contract must provide the applicant with
possession, control and beneficial use of the property, and entitle the applicant to
marketable title upon fulfillment of the contract terms.

[7 CFR 764.104(b)(4)] The purchase contract must not:

(i) Be subject to summary cancellation upon default;

(if) Contain provisions which jeopardize the Agency’s security position, or the
applicant’s ability to repay the loan.
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Par. 92
92 Real Estate Security (Continued)

C Liens on Real Estate Held Under a Purchase Contract (Continued)
[7 CFR 764.104(b)(5)] The purchase contract holder must agree in writing to:

(i) Not sell or voluntarily transfer their interest without prior written consent of the
Agency;

(i) Not encumber or cause any liens to be levied against the property;

(iii) Not take any action to accelerate, forfeit, or foreclose the applicant’s interest in the
security property until a specified period of time after notifying the Agency of the intent
to do so;

(iv) Consent to the Agency making the loan and taking a security interest in the
applicant’s interest under the purchase contract as security for the FLP loan;

(v) Not take any action to foreclose or forfeit the interest of the applicant under the
purchase contract because the Agency has acquired the applicant’s interest by
foreclosure or voluntary conveyance, or because the Agency has subsequently sold or
assigned the applicant’s interest to a third party who will assume the applicant’s
obligations under the purchase contract;

(vi) Notify the Agency in writing of any breach by the applicant; and

(vii) Give the Agency the option to rectify the conditions that amount to a breach
within 30 calendar days after the date the Agency receives written notice of the breach.

The authorized agency official must ensure that conditions are met before closing a loan
*--secured by a land purchase contract. The contract holder must agree to these conditions, in
writing, either on a form:

e obtained from the regional OGC

e that includes all items listed in this subparagraph and has been approved by the regional
OGC.--*

[7 CFR 764.104(b)(6)] If the Agency acquires the applicant’s interest under the
purchase contract by foreclosure or voluntary conveyance, the Agency will not be
deemed to have assumed any of the applicant’s obligations under the contract, provided
that if the Agency fails to perform the applicant’s obligations while it holds the
applicant’s interest is grounds for terminating the purchase contract.
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Par. 92

Real Estate Security (Continued)

D Fixtures and Equipment

Sometimes FSA must obtain a security interest in fixtures such as buildings that can be
moved, including silos, modular buildings, and grain bins, or certain equipment. An item is
generally considered a fixture if it is attached to:

e abuilding or other structure in such a way that it cannot be removed without defacing or
dismantling the structure, or substantially damaging the fixture

e land, in such a way that it cannot be removed without substantially damaging the fixture.

Note: When determined necessary by OGC, a State supplement will be issued to further
explain taking a security interest in fixtures.

Generally, a security interest taken in goods:
e Dbefore they become fixtures has priority over real estate interest holders

o after they become fixtures is valid against all person’s subsequently acquiring an interest
in the real estate. However, it is not valid against persons who had an interest in the real
estate when the goods became fixtures, unless they execute FSA-2317.

Liens on fixtures can be obtained in the following 2 ways, and some States require that both
be done:

o the fixture may be described on the mortgage, which FSA prefers
e the lien may be filed on UCC-1.

FSA requires a 1% lien on equipment or fixtures purchased or refinanced with direct OL
funds.

A 1% lien is preferred, but a junior lien is acceptable if the equipment or fixtures are
purchased with FO fu