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Notice APP-24

Fee Awards Under Equal Access to Justice Act (EAJA) in NAD Proceedings

Approved by: Associate Administrator for Programs

12 D

1 Overview

A
Background

B
Purpose

In Lane v. United States Department of Agriculture, 120 F. 3" 106 (8" Cir. 1997),
the United States Court of Appeals for the Eighth Circuit determined that in
appeals to NAD prevailing appellants may, under certain circumstances, recover
the reasonable fees and expenses of their attorneys, agents, and expert witnesses
pursuant to 5 U.S.C. 504, the Equal Access to Justice Act (EAJA).

USDA regulations implementing EAJA are found at 7 CFR Part 1, Subpart J. The
effect of Lane is to cause NAD hearing officers to be deemed “adjudicative
officers” within the scheme of the EAJA regulations. Pursuant to the EAJA
regulations, NAD hearing officers must make determinations on EAJA fee
applications submitted by appellants prevailing in appeals to NAD.

This notice:

» provides guidance regarding generally applicable USDA policy on awards of
fees under EAJA to appellants prevailing on appeals to NAD

e specifies procedures for bringing EAJA fee applications received by the
Agency to the attention of NAD

e specifies procedures to implement review by OGC of EAJA fee applications in
NAD proceedings in Arkansas, lowa, Minnesota, Missouri, Nebraska, North
Dakota, and South Dakota (“Eighth Circuit States”).

Disposal Date

August 1, 2000

Distribution

All FSA Offices; State Offices relay to County
Offices

8-9-99
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2 Policy on Entitlements to EAJA Fees in NAD Proceedings

A
General Policy

B

Policy in the
Eighth Circuit’s
Jurisdiction

C
Substantial
Justification

D
Deadline

8-9-99

USDA continues to maintain that EAJA does not apply to NAD proceedings.
Except as bound by Lane, USDA will:

e continue to assert this principle
e defend this position in litigation as necessary.

NAD will therefore not consider applications for EAJA fees filed by appellants
prevailing in NAD appeals of Agency adverse decisions arising outside Eighth
Circuit States on the ground that EAJA does not apply to NAD proceedings.

The rule established in Lane is controlling law in Eighth Circuit States.

The EAJA regulations require that OGC represent the Agency in EAJA
proceedings. FSA and the OGC Regional Attorney’s Office in Kansas City and in
associated Field Offices will accordingly review and recommend approval or
disapproval of appellants’ requests for EAJA fees in Eighth Circuit States to the
extent allowable under the EAJA regulations.

As a general matter, EAJA fees are not awarded to a prevailing appellant if the
position of the Agency in the appeal was substantially justified, that is, that the
Agency’s position had a reasonable basis in law and fact. When an appellant has
prevailed in a final decision in an appeal, the burden is upon the Agency to show
that its position was substantially justified. The prevailing appellant bears the
burden of showing that any fee reimbursement requested is reasonable.
"Prevailing" does not necessarily mean "winning" in all circumstances.

Under the EAJA regulations, OGC must file the Agency’s answer to an EAJA
application with the NAD hearing officer within 30 calendar days of receipt of the
EAIJA application. Accordingly, time is of the essence in responding to EAJA fee
requests.
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3 Processing of EAJA Fee Requests

A
SAC
Responsibilities

B

Service Center
Employee
Responsibilities
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SAC's must process all EAJA fee requests as follows:

verify that the EAJA fee request received in the State Office has been
date-stamped to reflect its date of receipt

confirm with the appropriate NAD Regional Office that NAD has received a
copy of the EAJA fee request

forward to the appropriate NAD Regional Office a copy of any EAJA fee
request that NAD has not received

forward a copy of the EAJA fee request to the respective OGC Regional
Attorney’s office that provides legal support for Agency programs in the State

immediately notify ALG by telephone that a EAJA fee request has been
received

forward by FAX to ALG a copy of the EAJA fee request

furnish support as necessary and coordinate to ensure that OGC receives
timely support as requested by OGC during its review of the EAJA fee request

maintain a file of EAJA fee requests submitted for NAD appeals in the State.

Service Center employees must process all EAJA fee requests received in Service
Center offices as follows:

date-stamp the EAJA fee request to reflect its receipt by the County Office
immediately notify SAC by telephone when an EAJA fee request is received

promptly forward the EAJA fee request, and any accompanying documents, by
FAX or overnight mail, to SAC for action.
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4 Payment of EAJA Awards in Eighth Circuit States

A
Submitting To implement a decision awarding an EAJA fee, SED shall prepare and forward to
Documentation ALG a memorandum requesting payment of fees to entities or persons receiving
to ALG EAJA fee awards. The memorandum shall contain the following information:
e astatement describing the circumstances under which EAJA fees are being
paid
Example: A final NAD decision on a fee request or recommendation from
OGC Regional Attorney following review or negotiation of fee
request
e name of each entity or person awarded EAJA fees
» the Federal ID number (Social Security number or Employer ID number) of
each payee
e the address of each payee
e the sum to be paid to each payee
e bank account number into which the EAJA award will be transferred
e bank routing number of bank account.
The memorandum shall include as an attachment a copy of the final NAD decision
awarding EAJA fees, or a copy of the recommendation of the OGC Regional
Attorney regarding the sums to be paid.
B
Processing of Fee  Fee awards will be processed by FMD.
Payments

5 Telephone Inquiries

A
Contact Direct any questions about processing EAJA fee awards to ALG at 202-720-3297.
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