
UNITED STATES DEPARTMENT OF AGRICULTURE 
Farm Service Agency 
Washington, DC 20250 
 
For:  FSA Employees 
 

Appeals of NRCS Determinations to FSA 
Approved by:  Administrator 

 
 
1 Overview 
 

A Background 
 
The Appeals and Litigation Staff (ALS) is revising 1-APP.  While work on 1-APP 
progresses, FSA needs to reiterate current policy about handling and processing appeals of 
NRCS determinations. 
 
Pub. L. 103-354 226(d)(1) provides, in part, that until an adverse decision is appealed to 
NAD, FSA has jurisdiction over appeals of adverse decisions made under the Food Security 
Act of 1985, Title XII (Title XII), including adverse decisions involving technical 
determinations.  
 
FSA and NRCS at the National level have discussed Title XII determinations and mutually 
agree that handling appeals of Title XII determinations to FSA and NAD requires a 
partnership effort.  FSA and NRCS at the National level strongly emphasize the necessity 
and benefit of cooperation and coordination between FSA and NRCS at both the State and 
county levels. 
 

B Purpose 
 

This notice: 
 
• clarifies and reiterates FSA’s policy about processing and handling NRCS Title XII 

determinations and appeals 
 
• provides guidelines for FSA’s review of NRCS Title XII determinations 

 
• discusses FSA’s consideration of appeals of NRCS Title XII determinations. 
 

C Contact 
 
Direct questions about this notice to ALS at 202-690-3297. 
 
 

Disposal Date 
 
April 1, 2008 

Distribution 
 
All FSA employees; State Offices relay to County 
Offices 
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Notice APP-49 
 

2 Procedure for FSA’s Review of NRCS Determinations 
 

A NRCS Determination Appeals 
 

[7 CFR 780.11]  (a) Notwithstanding any other provision of this part, a determination of 
NRCS issued to a participant pursuant to Title XII of the Food Security Act of 1985, as 
amended, including a wetland determination, may be appealed to the county committee 
in accordance with the procedures in this part. 
 
(b)  If the county committee hears the appeal and believes that the challenge to the 
NRCS determination is not frivolous, the county committee shall refer the case with its 
findings on other issues to the NRCS State Conservationist to review the determination, 
or may make such a referral in advance of resolving other issues. 
  
(c) A decision of the county committee not to refer the case with its findings to the 
NRCS State Conservationist may be appealed to the State committee. 
 
(d) The county or State committee decision must incorporate, and be based upon, the 
results of the NRCS State Conservationist's review and subsequent determination. 
 
Under each of the procedures in 7 CFR 780.11, the final administrative decision of FSA on 
the appealed NRCS Title XII determination must incorporate and be based on the State 
Conservationist’s determination following review. 
 

B Summary of NRCS Procedure for Appeals of Title XII Determinations 
 
Landowners and program participants may dispute NRCS Title XII determinations and other 
decisions made by NRCS under NRCS’s informal appeals procedures in 7 CFR Part 614.  
The following are some examples of Title XII programs: 
 
• CRP 
 
• EQIP 
 
• Grassland Reserve Program 
 
• HELC and WC, including wetland technical determinations made by NRCS officials 

even when not related to a request for USDA program benefits 
 
• WRP. 

 
Note: Appeals of GRP, WRP, and other easement programs are limited to decisions relating 

to landowner and land eligibility.  Any decision made by NRCS following acquisition 
and payment of those real property rights acquired under the easement is not subject 
to appeal under USDA administrative appeals procedures according to 
7 CFR 614.4(d). 
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2 Procedure for FSA’s Review of NRCS Determinations (Continued) 
 

C Preliminary Title XII Determinations 
 
There are 2 types of Title XII determinations, as follow: 
 
• program determinations 
• technical determinations. 
 
Any Title XII technical determination that is adverse to a participant will first be issued 
initially by NRCS as a preliminary determination. 
 
Notes: If there is any question about whether an NRCS decision is a program or technical 

determination, FSA must consult with NRCS. 
 

If NRCS determines that the initial determination is not adverse to the participant, the 
initial determination may be issued as a final decision and may be relied upon by 
FSA. 

 
Regulations at 7 CFR 614.6 require notifying the landowner and/or program participant of a 
preliminary determination, in writing, by mail or hand delivery.  The preliminary 
determination will become final after 30 calendar days if the landowner or program 
participant does not arrange with the designated conservationist for either or both of the 
following options: 
 
• a field visit to the site to gather additional information and to discuss the facts about the 

preliminary determination together with, at the option of the conservation district, a 
district representative 

 
• mediation. 
 
Once a Title XII determination is final, the landowner or program participant may appeal 
NRCS: 
 
• final technical determinations to FSA or NAD 
• program decisions to the NRCS State Conservationist, FSA, or NAD. 
 

D Appeal to COC 
 

If the landowner or program participant appeals to COC: 
 
• coordinate with NRCS officials to ensure that the NRCS District Conservationist or other 

NRCS official has an opportunity to participate in the appeal hearing and submit a copy 
of the NRCS administrative record to COC 

 
• afford the local conservation district an opportunity to participate in the hearing 
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2 Procedure for FSA’s Review of NRCS Determinations (Continued) 
 

D Appeal to COC (Continued) 
 
• after coordinating with NRCS, send an acknowledgement letter, with a copy to NRCS 

(see Exhibit 1 for an example of a letter that must be provided to participants with copy 
to NRCS), upon receipt of a request for appeal. 

 
Reminder: Exhibit 1 contains required language about the participant’s right to a hearing.  

Offices shall use Exhibit 1 as a guideline in preparing acknowledgements that 
satisfy the requirements of due process. 

 
E Mediation 

 
If the landowner or program participant requests mediation following a COC decision about 
an NRCS Title XII determination, mediation will be made available so long as it is has not 
already been used, through either of the following: 
 
• a State’s Certified Agricultural Mediation Program, if such a program has been certified 

in the State 
 
• by contacting SED’s in States without a Certified Agricultural Mediation Program.  
 
Note: FSA will always be notified of participant requests for mediation following a 

decision on a Title XII determination or program decision.  FSA must notify NRCS, 
and both an FSA and NRCS representative: 

 
• will be available to participate in the mediation process 
• must sign any resulting mediation agreement. 

 
F Participation of FSA’s Representative in Mediation 

 
During the mediation, FSA’s and NRCS’s representatives will explain to the participant the 
potential ramifications of NRCS’s determination, such as: 
 
• eligibility for FSA- and NRCS-administered programs 
• types of relief that may be granted. 
 
Any agreement reached during, or as a result of, the mediation process shall conform to the 
statutory and regulatory provisions and generally applicable interpretations governing the 
program. 

 
Note: If a determination has been mediated before the final NRCS determination, mediation 

of the technical determination will not be offered again. 
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2 Procedure for FSA’s Review of NRCS Determinations (Continued) 
 

G Final NRCS Title XII Determination 
 

An adverse preliminary determination will become final in any of the following events: 
 
• 30 calendar days after receipt by the landowner or program participant of the notice of a 

preliminary determination, unless a field visit or mediation is requested 
 
• after the earlier of 30 calendar days after a field visit to the site or receipt by the 

landowner or program participant of a final determination from the designated 
conservationist 

 
• 30 calendar days after the beginning of a mediation session, if a mutual agreement has 

not been reached by the parties (7 CFR 614.8(a)(2)). 
 

H Notice of Final Determination 
 
The final determination must: 
 
• furnish notice to the landowner or program participant of the 

 
• decision and its basis, including all factors, technical criteria, and facts relied upon in 

making the decision 
 

• procedures for requesting and pursuing further reviews of the final technical 
determination 

 
• provide applicable appeal rights  
 
• be furnished, as a copy, to FSA by NRCS.   

 
I FSA’s County Office Action 

 
After NRCS has notified FSA of the final determination, the County Office shall: 

 
• determine the effect of NRCS’s determination on participation or requested participation 

in any FSA-administered program 
 
• if applicable, issue a notification letter to the participant, within 10 calendar days of the 

date the County Office received the final NRCS determination that will inform the 
participant of any FSA decision that results from the final NRCS determination. 

 
Note: The 10 calendar days will allow the participant to file an appeal on both the 

NRCS determination and any related adverse FSA decision so the hearing can be 
held on both issues concurrently. 

 
 
10-3-07      Page 5 



Notice APP-49 
 

2 Procedure for FSA’s Review of NRCS Determinations (Continued) 
 

J Participant Appeal Options 
 
Participants may appeal a final determination to either FSA or NAD. 

 
Note: NRCS technical determinations are subject to administrative review by NAD. 

 
3 FSA’s Consideration of Appeals of NRCS Determinations 
 

A COC/STC Consideration of NRCS Appeals 
 

IF COC and/or STC 
determine that a 
participant's appeal of the 
NRCS determination has... THEN COC and/or STC shall... 
merit or is not frivolous refer the case, through SED, to State Conservationist to 

review the technical determination before issuing a decision.  
The referral must include, in writing, the reasons COC or 
STC determined the case had merit or was not frivolous. 
 
Note: If other FSA issues have been made a part of the 

appeal and depend on NRCS’s determination, COC 
or STC shall not make a decision about FSA issues 
until State Conservationist’s determination is 
received. 

no merit or is frivolous issue the decision and provide appropriate appeal rights 
according to Notice APP-46, subparagraph 2 B.  Document 
reasons why COC or STC considered the appeal to have no 
merit or is frivolous. 

 
Note: Review by State Conservationist is pursuant statute and to NRCS appeal regulations. 

 
B Action Following State Conservationist Review 
 

[7 CFR 780.11(d)]  The county or State committee decision must incorporate, and be 
based upon, the results of the NRCS State Conservationist’s review and subsequent 
determination. 
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3 FSA’s Consideration of Appeals of NRCS Determinations (Continued) 
 

C Appeal Rights Following State Conservationist Review 
 

If State Conservationist upholds the final NRCS Title XII determination and the appeal raises 
no other issues reviewable within FSA, the participant shall be given notice of the right to 
appeal the decision only to NAD.   
 
The following is mandatory language to be included in the adverse decision letter: 

 
“You may appeal this determination to NAD by filing a written request no later than 
30 calendar days after you receive this notice in accordance with the NAD appeal procedures 
found at 7 CFR Part 11.  If you appeal to NAD, you have the right to a hearing which you or 
your representative may attend.  Once a hearing with NAD begins, you waive any rights you 
might have to reconsideration, appeal to FSA, and mediation.  To appeal, you must write to 
NAD at the following address, explain why you believe this determination is erroneous, and 
provide a copy to FSA.  You must personally sign your written appeal to NAD and include a 
copy of this letter.  (Insert NAD address.)” 
 
If the participant subsequently requests a NAD appeal, FSA is responsible for submitting the 
Agency Record to NAD.  However, since this is an appeal of an NRCS final decision, an 
official from NRCS must continue to be involved in the appeal process to furnish 
information for FSA about the determination and/or decision under appeal to NAD.  This 
may include information about the determination and/or decision, field visits, handbook 
guidance, and other documentation relevant in the matter to ensure that the record, as well as 
hearing exhibits and testimony submitted to NAD, is complete and contains all 
documentation and authorities relevant to the Title XII program decision and/or technical 
determination appealed to NAD.   
 
Note: FSA must contact NRCS and provide the NRCS State Office appeals contact (see 

Exhibit 2) a copy of the request for NAD appeal and all information provided by 
NAD about the appeal proceedings, including the request for agency record, the 
prehearing teleconference, and all hearing and post-hearing notifications.   

 
NRCS staff must attend, be available as witnesses, and assist FSA’s representative in any 
appeal to NAD involving FSA’s ratification of an NRCS final Title XII program decision 
and/or technical determination.  FSA and NRCS may agree to have an NRCS employee 
function as FSA’s representative on a case by case basis.   In that case, FSA’s representative 
must maintain a presence in the appeal proceedings and both agencies must attend the NAD 
hearing and participate in any further requests resulting from NAD’s appeal decision. 
 

D NRCS Appeal Contacts 
 

Exhibit 2 provides a list of current NRCS appeal contacts.  FSA offices shall consult with 
NRCS State Offices, if a contact is unavailable. 
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      Notice APP-49 Exhibit 1 
 
Example Letter of Acknowledgement of Request for Reconsideration or Appeal 
 

This is an example of the letter of acknowledgement of request for reconsideration or appeal of an 
NRCS technical determination. 

 
Dear (insert participant’s name): 
 
This letter acknowledges your appeal of the (specify date and decision maker) determination 
regarding (insert issue under review – e.g. your eligibility under an Environmental Quality 
Incentives Program application). 
 
(Identify reviewing authority) will review your appeal on (insert date and time).  The hearing will be 
held in (insert name and address of office).  You, your authorized representative, or both, are invited 
to attend this hearing and submit any additional information in support of your appeal. 
 
The hearing is informal and a verbatim transcript is not ordinarily made.  However, if you want a 
transcript to be made at your expense, please notify me at least 7 days prior to the hearing and I will 
make the necessary arrangements.  Regulations at 7 CFR 780.13 prohibit appellants and their 
representatives from making any electronic recording of hearings with FSA.  FSA will not reimburse 
you for any costs you may incur in connection with your appeal. 
 
If you chose not to attend the hearing, you may submit, before the scheduled hearing date, 
information and evidence you wish to be considered.  (Insert name of reviewing authority) will 
consider your appeal and make a decision based upon the information submitted by you, in addition 
to the documents and evidence contained in the administrative record. 
 
The (insert name of reviewing authority) will provide the determination in writing to your or your 
representative as soon as possible after the scheduled hearing.  If you have any questions regarding 
this matter, you may contact (insert name and telephone number of contact). 
 
Sincerely, 
 
(Insert name) 
(Insert title) 
 
cc: (Insert appropriate NRCS Contact) 
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      Notice APP-49 Exhibit 2 
 
NRCS State Appeal Contacts 
 

FSA must provide the applicable NRCS State Office a copy of the request for NAD appeal and all 
information provided by NAD about the appeal proceedings. 
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      Notice APP-49 Exhibit 2 
 
NRCS State Appeal Contacts (Continued) 
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NRCS State Appeal Contacts (Continued) 
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      Notice APP-49 Exhibit 2 
 
NRCS State Appeal Contacts (Continued) 
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      Notice APP-49 Exhibit 2 
 
NRCS State Appeal Contacts (Continued) 
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