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Using Existing Regulatory Flexibilities to Lend in Credit Deserts  
and Areas With Unique Circumstances 

Approved by:  Deputy Administrator, Farm Loan Programs 

 
 
1  Overview 
 

 A Background 
 

Farming, ranching, and lending in areas where there are very few lenders (credit deserts) 
and/or areas where cultural and/or economic conditions create unique circumstances can be 
challenging.  Consequently all credit actions must factor in these unique challenges while 
processing loans.  
 
The information in this notice will clarify flexibilities found in 3-FLP and how to apply the 
flexibilities when reviewing an application from an applicant in a credit desert or impacted 
by 1 or more of these unique challenges.  Additionally, these flexibilities can apply to any 
applicant, and their use, which shall be determined on a case by case basis, will depend on 
the circumstances involved. 

 
B Purpose 
 

This notice clarifies actions to be taken when processing loans to applicants living in credit 
deserts or unique areas.  

 
C Contact 
 

   State Offices shall direct questions about this notice to Mike Moore, LMD at 202-690-0651. 
 
 
 
 
 
 
 
 
 
Disposal Date 
 
December 1, 2014 

Distribution 
 
State Offices; State Offices relay to County 
Offices 
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Notice FLP-665 

1-FLP, 2-FLP, 3-FLP 



Notice FLP-665 
 
2  Reviewing Applications From Applicants in Credit Deserts and Areas With Unique 

Challenges 
 
  A Circumstances Affecting Credit Deserts and Other Unique Areas and Groups 

 
The following are some, but not all, of the circumstances that may have an impact on income 
and credit history under 7 CFR 764.101(d) in credit deserts and other unique areas.  These 
credit deserts often include Indian Country, and groups such as the Hmong and Amish 
among others. 
 
• Incomes generally are very low, seasonal employment is common, and unemployment is 

exceptionally high. 
 
• Family members often take on the debts of other family members. 
 
• Children care for their elders within their household, and grandparents often care for their 

grandchildren without formal custody arrangements. 
 
• Families often double up to prevent homelessness. 
 
• Most applicants will not have an “after rejection” plan, although alternative mortgage 

financing for very low-income people living on restricted lands either does not exist, or 
often comes in from a predatory lender. 

 
• The remoteness of many areas may necessitate purchases, such as a new and reliable 

vehicle for lengthy drives over difficult terrain and in bad weather conditions, that may 
seem frivolous given the applicant’s income. 

 
• A “per capita” payment may distort the applicant’s income. 
 
• High interest rates, which are often called “the norm”, can be an underlying cause for 

repayment problems. 
 
All these circumstances may lead to frequent and sometimes unconventional debts, and 
fluctuating household incomes.  Therefore, these circumstances should be taken into account 
when evaluating credit history and repayment ability of an applicant.   
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Notice FLP-665 
 
2  Reviewing Applications From Applicants in Credit Deserts and Areas With Unique 

Challenges (Continued) 
 

A Circumstances Affecting Credit Deserts and Other Unique Areas and Groups 
(Continued) 
 
In many credit deserts, producers have the ability to increase their operation or become more 
profitable if additional credit is available to them. 

 
Example: A borrower may have a 300 head of cattle grazing allocation, and currently only 

have 100 head on pasture.  It is possible that because of FSA lending limits, the 
borrower would be unable to fully stock his available pasture.  In these cases FSA 
needs to look at structuring the borrower’s loan and using available authorities in 
a way to allow them to use some of their own resources to maximize their 
potential.  This can be done by using maximum repayment terms and/or 
ballooning term loans to allow the borrower to use income or livestock, which 
would otherwise be used for debt repayment, to move their operation towards full 
productivity through additional livestock purchase or retention. 

 
Another example of a circumstance affecting a unique area or group is documentation of 
hazard and flood insurance in Amish areas.  When working with Amish applicants and 
borrowers, acceptable forms of documentation to demonstrate adequate hazard and/or flood 
insurance coverage may include a copy of the “Amish Aid Society” form, or a letter from 
their church that identifies what will be covered and is signed by the church elders. 

 
B Credit Reports 

 
In some cases credit reports for applicants, especially in credit deserts, can be negatively 
impacted by delays in healthcare reimbursements, slow interaction with other agencies and 
organizations, or circumstances beyond the applicant’s control. 
 
Therefore, extra diligence should be taken to review the credit reports to determine if the 
circumstances: 
  
• are beyond the control of the applicant and/or 
• have been corrected or will be corrected if the requested loan is approved.  

 
If it is determined that FSA will not be able to assist the applicant because of a credit history 
problem, a meeting with the applicant should be conducted to fully explain the decision and 
provide clear guidance on what action the applicant can take to improve their credit history.  
Additionally, FSA can provide contact information to local entities that may be able to assist 
the applicant in these matters. 
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Notice FLP-665 
 

2  Reviewing Applications from Applicants in Credit Deserts and Areas With Unique 
Challenges (Continued) 

 
C Unacceptable Credit 
 

7 CFR 764.101(d) addresses how to evaluate whether or not an applicant has an acceptable 
credit history.  Examples of nontraditional income, or compensating factors, can be used on a 
case by case basis to justify increasing the amount of money loaned.  These include payment 
history, savings history, improved job prospects, and overtime pay, which all must be clearly 
documented. 

 
D Test for Credit 

 
7 CFR 764.101(d) and (e) addresses how to evaluate and document the test for credit 
requirements.  Some parts of the Country do not have significant numbers of lenders making 
agricultural loans (credit desert).  In addition, even if lenders are interested in making 
agricultural loans, some lenders have particular areas where they are unwilling to make loans 
(Native American Reservations).  Additionally, some lenders say they are willing to make 
loans in these areas but only at rates and terms that are unreasonable compared to rates and 
terms in normal areas. 

 
Consequently, when FSA loan officers are considering the “test for credit”, they must not 
only consider the financial strength of the applicant but also if other lenders are actively 
making agricultural loans in the applicant’s area at reasonable rates and terms in comparison 
to noncredit desert areas. 

 
Furthermore, there is no requirement for any applicant to obtain credit denial letters 
from a lender when obtaining FO or OL from FSA under 7 CFR 764.101(e).  Loan 
officers have the ability to review applications and determine if credit is not available 
elsewhere, according to 3-FLP, paragraph 66.  If it is determined that credit is not available, 
the loan officer must document this in the applicant’s file (hard file or FBP) and proceed with 
processing the loan. 

 
E Managerial Ability 
 

7 CFR 764.101(i) addresses how to evaluate whether or not an applicant has acceptable 
managerial ability.  In some cases applicants living in these unique areas do not have the 
same access to training and education as those not living in unique areas.  However, in their 
culture, elders or other community members routinely provide guidance and training in how 
to farm or ranch areas such as Amish communities or Native American Reservations.  
Training received through traditional means for the area may be considered sufficient, under  
7 CFR 764.101(i), to meet the managerial requirements necessary for OL.   
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Notice FLP-665 
 

2  Reviewing Applications from Applicants in Credit Deserts and Areas With Unique 
Challenges (Continued) 

 
E Managerial Ability (Continued) 

 
The applicant will need additional experience to meet the FO requirements for actively 
managing a farm operation for 3 of the last 10 years (7 CFR 764.101(d). 
 
In addition, other cultural differences need to be taken into consideration when determining 
the feasibility of an operation.   
 
Example: In some cultures there are areas where, written agreements are not as heavily 

relied upon to document business arrangements.  The loan officer must assess the 
“business climate” of the area or culture in determining the adequacy of supplied 
documents, and may rely on historical data to validate verbal agreements. 

 
F Graduation 

 
7 CFR 765.101 addresses how to evaluate whether or not a borrower can “graduate” or move 
on to other credit.  Similar to the problems associated with “test for credit”, there are 
additional problems related to borrower graduation for a borrower who operates in a unique 
area.  It is not uncommon for a borrower to have been very successful, have a good net 
worth, and still be unable to find a lender who is willing to make them a loan.  This again 
may be because the borrower resides in a “credit desert” where no commercial lender is 
willing to make him a loan purely because of location, or such a loan would have rates and 
terms that would inhibit the operator’s ability to be successful.  In these cases, it should be 
documented in the file that the applicant is unable to graduate because under  
7 CFR 764.101(a)(2) there is not adequate credit and FSA will continue to be the lender, 
maybe for the full duration of the loan. 

 
3  Making Loans Secured by Real Estate in Indian Country 
 

A Loans in Indian Country 
 

Making real estate secured loans in Indian Country can be challenging at times and present 
unique circumstances.  However, FSA has had authority for many years to make loans on a 
leasehold interest in land.  Yet, before 1990, very few loans were made on Native American 
restricted lands, which may be leased or assigned to a tribal member for specific uses.  It is 
important to understand the land ownership types and other unique circumstances for making 
real estate loans in Indian Country.  The types of land ownership in Indian Country are 
discussed in subparagraph C. 
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Notice FLP-665 
 

3  Making Loans Secured by Real Estate in Indian Country (Continued) 
  

B Land Ownership Structures 
 

The land tenure system within many Native American communities is very complex. 
Land may be owned by the tribe, individual Indians, non-Indians, and/or the federal, state, 
and local governments.  In addition, land may be held in trust or fee simple status. The 
pattern of land ownership within a community is determined in part by the history of the 
tribe. 

 
C Three Major Types of Land Ownership 

 
Following are 3 major types of land ownership found in many tribal communities. 

 
• Tribal trust lands are held by the Federal Government in trust for the tribe. 

The tribe can lease or assign rights to use these lands. Tribal trust lands can only be 
encumbered pursuant to Tribal Law, which often means that BIA approval is needed. 

 
• Individual trust and/or restricted lands (allotted lands) are held in trust by the Federal 

Government for individual members.  Because of the complex inheritance and succession 
rules involving individual trust lands, many individuals may have an ownership interest 
in the land.  Individual trust lands cannot be alienated or encumbered without BIA 
approval. 

 
• Fee simple lands are held by the owner without restrictions.  Other land arrangements are 

found in specific geographical areas, such as: 
 
• New Mexico Pueblo lands held by the tribe as fee simple lands 

 
• Alaskan Native lands held by the Alaskan village corporation, and subject to 

corporation by-laws. 
 

Different types of land structure are interspersed in many communities, creating a highly 
fractionated or “checkerboard” pattern of land ownership.  This intermixing has created 
administrative and jurisdictional problems, as each type of land is subject to different laws. 
For instance, tribal trust lands are under the jurisdiction and control of the tribe, while fee 
simple lands may fall under the laws of the State.  Thus, it is helpful to be aware of what type 
of land structure is being used when making a loan. 
 

D Appropriate Security on Native American Restricted Land 
 

Individually-owned land, such as individual trust land, may be mortgaged with the 
permission of BIA.  When allowed by Tribal law, tribal trust lands that have been leased or 
assigned by the tribe to an individual may also be mortgaged, with the lease acting as 
security for the loan.  BIA must also approve all leases and mortgages. 
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Notice FLP-665 
 

3  Making Loans Secured by Real Estate in Indian Country (Continued) 
 
E Leasing of Native American Lands 

 
Standard leases do not exist, but a legislative change in the 1990’s enables tribes to provide 
50-year leases (before passage of this legislation, most were for 25 years, with the 
opportunity to renew).  The longer term accommodates FSA’s need for the lease to be as 
long as the period of the loan.  Some Tribes do offer “right of first refusal” to current lessees, 
and this should be taken into account as well. 

 
F Title Insurance on Native American Restricted Lands 

 
Until recently, title insurance generally could not be obtained on Native American lands. 
Therefore, exceptions can be made for loans for which it is determined that title insurance is 
not available or is not economically feasible.  In these cases a final title opinion is 
acceptable. 

 
G BIA’s Title Search 

 
Sometimes, and especially when there is no title insurance available, a title search is 
performed by BIA, although there may be tribes that have assumed this responsibility from 
BIA.  

 
When beginning to do mortgage lending in Indian country, it is always important to meet 
with tribal and BIA staff to develop some process and contact points for lease approval, title 
search, and mortgage approval.  Knowing the appropriate people to call or visit could help 
move the process along.  

 
H MOU With BIA 

 
Lending in Indian Country can also be complicated by the required interaction with BIA, 
which is why USDA and BIA have entered into MOU (Exhibit 1) for assisting those 
applicants being served by both agencies. 

 
Therefore, County, District and State Office FSA Officials should either establish or continue 
a collective effort with their local BIA representative.  The MOU contemplates that BIA and 
USDA will look for ways to eliminate duplication of efforts.  Working closely with and 
establishing a relationship with a local BIA representative will allow FSA and BIA to deliver 
efficient and effective services in Indian Country 
 
Example: If both BIA and FSA need to verify cattle numbers, the agencies should try to 

coordinate their efforts so the cattle only need to be rounded up and counted once. 
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Notice FLP-665 Exhibit 1 
 
Example MOU 
 
 Following is an example of the MOU for planning and implementing USDA programs on Indian 

lands. 
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           Notice FLP-665 Exhibit 1 

Example MOU (Continued) 
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 Notice FLP-665 Exhibit 1 
 
Example MOU (Continued) 
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 Notice FLP-665 Exhibit 1 

Example MOU (Continued) 
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 Notice FLP-665 Exhibit 1 

Example MOU (Continued) 
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 Notice FLP-665 Exhibit 1 

Example MOU (Continued) 
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 Notice FLP-665 Exhibit 1 

Example MOU (Continued) 
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           Notice FLP-665 Exhibit 1 

Example MOU (Continued) 
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           Notice FLP-665 Exhibit 1 

Example MOU (Continued) 
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           Notice FLP-665 Exhibit 1 

Example MOU (Continued) 
 

 
 
 
2-4-14   Page 10 



           Notice FLP-665 Exhibit 1 

Example MOU (Continued) 
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