UNITED STATESDEPARTMENT OF AGRICULTURE _
Farm Service Agency Notice L P-1803
Washington, DC 20250

For: State and County Offices

Marketing Assistance L oan and L DP Eligibility for Wheat
Sprayed With Fury 1.5 BC Insecticide (FURY)
Approved by: Acting Deputy Administrator, Farm Programs

1 Overview

A

Background State regulatory officialsin Mississippi and Arkansas have identified alimited
number of wheat fields that received unregistered applications of FURY .
Because FURY is not registered or approved for use on wheat, application of
FURY to wheat is considered misuse of a pesticide and an illegal act under
Section 12(a)(2)(G) of the Federal Insecticide, Fungicide and Rodenticide Act
(FIRMA).

Purpose This notice informs State and County Offices that:

e FURY isnot an approved pesticide for use on wheat or any other crop not
specified in FIRMA

e producers who purchased FURY and have been identified by State
Agriculture officials to have applied unregistered applications of FURY to
their whest fields are ineligible for marketing assistance loansand LDP's

e written notification of denial must be provided to producers who request
marketing assistance loans and LDP’ s on wheat that received applications of
FURY

e FMC Corporation (FMC) is notifying the affected growers of their intentions
to:

e purchase wheat which received applications of FURY
e monitor the harvested wheat.

Disposal Date Distribution

March 1, 2002 State Offices; State Officesrelay to County
Offices
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2 FURY Treated Wheat

A

Non-Merchantable 7 CFR 1421.5 (b)(1) provides, in part, that in order for commodities to be eligible

Commodity

B
Ineligible Loans
and LDP’s

C
FMC Corporation
Agreement

3 Action
A

State Office
Action

7-15-01

to receive loans and LDFP' s, the commaodities must also be merchantable for food,
feed, or other uses as determined by CCC. The introduction, or delivery for
introduction into interstate commerce of an adulterated food, including wheat
containing FURY residueisillegal under 21 U.S.C. 331(a) and may result in
legal action including seizure of the adulterated wheat.

Becauseitisillegal to release FURY treated wheat into interstate commerce, such
wheat is considered to be a nonmerchantable crop.

Producers who purchased FURY and have been identified by State Agriculture
officials to have applied unregistered applications of FURY to their wheat fields
areineligible for marketing assistance loans and LDP's.

FMC Corporation (FMC) is the chemical manufacturer of FURY. FMC, EPA,
and FDA have entered into an agreement about FURY treated wheat in
Mississippi and Arkansas. See Exhibit 1. FMC has agreed to notify affected
growers of FMC’s plans to purchase FURY treated wheat.

State Offices shall:

e notify the applicable County Offices of the identified wheat fields that
received applications of FURY according to the State Department of
Agriculture

e verify that County Offices have canceled al loans and LDFP' s that were
previously issued on FURY treated wheat.

Continued on the next page
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3 Action (Continued)

B
County Office County Offices shall:
Action
» obtain acopy of the list of producers whose wheat tested positive for FURY
from their respective State Offices

+ disapprove all pending marketing assistance loan and LDP requests from
producers on the list, as well as any other producers known to have applied
FURY to their wheat

* request repayment of all loans and LDP' s that were previously issued on wheat
that was treated or sprayed with FURY according to 8-LP

« immediately notify producers according to 8-LP, paragraph 402
» collect receivable repayments for loans and LDP’ s according to 12-PS.

Note When aloan or LDPis canceled in APSS, a receivable will be
established.

C

Appealability of The determination to deny loan and LDP requests for FURY treated wheat is

Decision based on generally applicable program provisionsin 8-LP, paragraph 126, and
regulations at 7 CFR 81421.5 (b)(1). State and County Offices shall follow:

* Notice APP-29 to notify participants of the decision and to provide appropriate
appeal rights

* 1-APP for further guidance on appeals.
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Notice L P-1803 Exhibit 1

Mississippi and Arkansas FURY Wheat Agreement

Mississippi and Arkansas FURY Wheat Agreement
FMC Corporation :

Stme regulatory officials in the states of Mississippi and Arkansss have identified & limited number of
whet fields in their states that apparently received unregistered applications of Fury 1,5 BC Insesticide.
There is concemn 8t FDA, EPA, USDA, mdmgmmmgm;mtmmwm

and whest grown for seed from these fields antering interstate commerce,

Although not yet rogistered, in August 2000, FMC subminted 2 registration pcksge for the cerea) srop
group, including wheat, for the sctive mnpredient of Fury (zete-cypermethrin) in consideration for the Fiscal
Year 2002 Registration Division Work Plen. This submission also included ficld residue and dectine
siudies. FMC believes that these studies show the sotive ingredient in Pury declines 10 non-detectable
lavels in spproximately 21 deys. Additionally, FMC believes that snalysis of the limiled samples 10 dute
show that even detected Jevels sre below that which would be considered safs in light of the studies
?wgﬁ%?? in the registration package. The EFA has not reviewed these dats and therefore can not confirm

To ensure the wheat reated with Fury meets the appropriate publis heslth and safety standards and before
anty whest from these felds will be allowed into interstats sommerce, FMC proposes the following sotions
for Mississippi and Arkensss:

Misslesipph The Mississippi Department of Agriculture and Commerce hes initiated a1 investigation and a
field sampling enalyais program, which inciudes all wheat fields identified ae having received Pury
applications. These semples are curvemly being snslyzed by the Miasiseippi Staie Chemical Laboratory to
determine any residue levels of Fury. The Mississipps Depervment of Agriculture and Commerce has
identified 47 growers representing 18,771 acres of wheat to which Fury was spparently misspplied,

Proposed Action: Within 48 hours of the signing of this agreement, FMC will immediately notify the
affected growers of FMC's plans 1o purshase their wheat, FMC will immediately begin to purchase gll
wheit from the 47 growers identified by the Mississippi Bureas of Plant Industry (at have wheat fields
which received misuse applicstions of Fury. FMC will eccount for all wheat from these growers. X, for any
reason, FMC 1 not eble to scoount for or purchase any of this wheat, FMC will immedistely notify FDA
and EPA with such information. FMC will somplete its offers 1o purchrse all whest within 5 days of the.
daie of this agreement, This purchase will be based a! the Commadity Credit Corporstion markefing
asgsisiance loan rete for the county where the wheat was produced.  FMC will enter into & conlract with
ConAgra: (i) tomonitor the harvest to emsure that adulterated wheat doex not enter interstate commerce:
(i) to trensport the harveatsd whest to starege: and, (iif) to store the wheat in segregated end secured
fasilitics cansistent with the final plen for “Isolation snd ldentity Preservation of Fury Wheat®, stno gost 10
the grower. FMC will be responsible for ensuring that this sdultersied wheat not be relessed into interstale
commerce utless and unnl FDA, in consullation with EPA and USDA, provides writien sssurance ke FMC
that FDA intends 10 exervise its snforcement discretion, FMC agrees that in arder for FDA (o exercise its
enforcement discretion, with respest 10 the sale of the whest in interaiate somumerce, FMC must moet the
conditions, a3 stated below under "Assurances,” end nio other corditions can exist that sdultersie the erap.

This sgrecment is also bound by and hereby incorporates by reference FMC's final version, es sgreed upen
by FDA and EPA, of thewr "Isolstion and Identity Preservation of Fury Wheat” pian.

Arianasxt The Arkenses State Plant Board (ASPB) has conducted sn inventigsiion and » testing program.
ASFB has identified 12 growers with 6,458 acres of whes! including wheat grown for seed on which Fury

wes misapplied.

Proposed Action: Within 48 hours of ihe sigring of this sgreement, FMC will immediatoly notify the
affected growers of FMUC's plans to purchase their whest, FMC will immedistely bogin to purchase all
wheat including vy wheat grown for seed Fom the |2 growers idemified by the Arkanses Stato Plant
Binard that have whesl feids which received misuse applications of Fury, FMC will account for all wheat

Continued on the next page
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Mississippi and Arkansas FURY Wheat Agreement (Continued)

from thesa growers, wamyum.mc%sna&kmmm{&rxmmmcf%wmmc
will immediately notify FDA end EPA with such information, FMC will complets its affers o purchase alf
whegt within 5 days of the date of this sgreament. This purchase will be based at the Cormmodity Cradit
Corperstion markeling assistance losy rete for the county where the wheat was prodused.  FMC wil) epter
inmsemmwi&ma:’{i}mumjmihahmmmmmﬁzmmdmtdoasmm
immzmaommm;(ﬁ}mmmz&hmwdw&eammM,{ﬁxaaeme&enmxméwhw
mfm%hwm@m&m@fmﬁiﬁw%ﬁm%ﬂwﬁﬁigimfar‘iﬁbhﬁcamd}m%
Proservation of Fury Wheat”, al no cost o the grower. FMC will be responsible for ensuring that this
WMwmmmmwMMmmmimmmmmmm&
: iaWa@%&@&@U@&mﬁmﬁﬁmmmMﬂm?ﬁAM&Wm
disaretion. FMC agrees that in order for FDA to excrcise its enforoement discration, with
mymzmmnkaftk:w&aiummmmmm%&mﬁmmwmm,namadmcw
W'Awumm‘mmmmmﬁmmwnwm:wmmy,

This agreement is also bound by und hereby Incorporates by reference FMC's final version, s agreed upon
by FDA and EPA, of their “Isolation and ldentity Preservation of Fury Wheet* plan,

Assurances: FMC commits 10 the proposed sctions and recognizes that the FDA intends to excrsise its
enforcenent diserstion ﬁm-mmmxmwnfwm&omwmﬁﬁﬁeéminmw
sod Arkansas, puschased, harvested, mémmdbymcmhuﬂmﬁim%nmmmmﬁyiﬁi}
the whest and whest grown for seed is determined by FDA after review of FMC's deta to have none
detectable residues of Fury (zela-cyper } foliowing testing using FDA scceptable methods for
sampﬁagmdm&yszx,w(ﬁ}whmnm«mfmwawcmasiamwmwupmdﬁymmm&a
wheat is determined by FDA sfter review of FMC'x data to have residua levels ot or below the EPA
spproved {olerance whey tested using FDA acoepiable meihiods for sampling and enalysis, FMC will besr
all costs asaocisted with (he testing of the whoat. Int the event that residues of 2ets-cypermethrin are
dmmblzwmnmmfmmmmfwmm}mkwhwmpw by EPA, FMC
agrees 1o destroy the wheat or recondition the whest consistent with the DA Compliance Policy Guide
712620, Sec 675.200, Diversion af Adultersied Food To Asceptable Animal Feed Use.

- W ¢/
Mr. Larry Hatfield * Y T " Date

North American Director, Development and Regul#wry
Agricultural Products Group
FMC Corporstion

r%ctor of R,egﬁiaricns and Policy
Center for Food Safety end Applied Nutrition
U.S. Food and Drug Administration

LQM g&/m

Me. 1. Jenes, Db

- ion Division -
Office of Festivide I, - , e o e oot
U.8. Environmental Prametion Agency

Continued on the next page
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Mississippi and Arkansas FURY Wheat Agreement (Continued)

Con Agra Trade Group/FMC
Procedure and Timeline for Irolating and Identity Preserving Fury Whest Grains

Wednesdsy (6/13/0])
Dedicated Logistics Team setup # CTG, Omsha, NE s

Begin Grower notifieation
*  Telephone Notification of purchase offer and compliance issues
Inform grower of [dentity Preservation protocs]
Fury wheat must be isclaled
Any movement of the grains must be tracked, reported, and verified
ngum of graia pist be known ot olf times
Veity qﬁmmﬁi{hﬁd tnd must not be reintroduced into iterstele commerce
»  Verify status of hervesy &) harvested, Incetion of harvesied grain, vield, timeli
futuee harvest and expected yield Fain Yl tamelne for
. m&mfmm%@ﬁmmm&wﬂmﬂm
. m&gi&iﬁdmﬁmn{%ﬁmuwiﬁmwmgm
»  Complete notification with 48 hours
Begin printing placards for bin labeling
m; kaﬁg;mi plan for bushels for cammersial warehouse ‘
iine map Tor approprisie commercial storage with gosl of minimizing Jocations 1o -4
Beginﬁuﬁ&iag!?ma}krcwmmdﬂz - ’ : ’

Thurday (6/14/01) :
Bogin contracting commercial warehouse locations for certified stora that can handle IF protocs)
lssue Overnight FedBx mailing to growers containing: €

*  Purchase Agresment

«  Stworage Apreement (if On Form siorage will be used)

*  FMC Relesse agreement
Setup contracts with comnereial warehouse

+  Designate appropriete bins that can be sesled and monitored

«  Set audil procedure in place with warchouse

*  Setreporting requirements

Friday — Monday (6/1 501 through 6/18;
Begin initial audit visits of growers
*  Review [P protocol with growens
*  Verify storage losation and quality of storsge
*  Verify other elemnts of phene interview :
. ggtmmwﬁum sgreement of understanding with grower that IP protocol will be
v Bealand abel on firm bins
*  Affix elecromo time stamp 10 on farm bins
*  Review with growers logistics of grein movement, including who will ove the grain, where
‘ it will be moved 1o, approximately when and how it will be moved,
Begin sndit visits of commercial warehouse
®  Venily elements of Commenrsial Werehiouse agroement
»  Verify storuge and IP compliance of bins
. » Communicate which growers snd which fislds will be defivering to esch warehouse
Begin collection of signed Puarchase Agreements from Growers {completsd by 6/1801)

Continued on the next page
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Mississippi and Arkansas FURY Wheat Agreement (Continued)

7-15-01

As Hervest Progresses:
Obtain information fram grower of status of Fury Wheat
. mwmmmmdwcmmb@ﬁw})eak
. Evgmxsm,ogﬁwm,Ccnhgﬂn@sﬁng&c&vrﬁimmrw%m&ﬁuwup
w:s!;.?emnu&i-vm}ogfmuminiawfnmfumﬂcﬁm On Form sesling,
?@%MW&M%WW&%;M{
» mww&ﬁ*{o mxs:mai i m&.mwgwmnﬂwéwmgam&
mwd@smmn@wmmgmmmmmummmhm&mm
» cm‘gmm:acmﬁwmmmmﬁcmmwmgm
. mafytinswtﬁw&ﬂwmisw
¢ FPhysically place auditor ai each werehouse location to mouiter incoming shiproents & harvest
msh!gxmmm &rrive. Bing sesled, Isheled, end elostronic time stamping buttons installed at this

T .
» Al locsiions will be perodically monitared snd verified telephone by ConAgre Logisti
Desk and via direct physica! audit ¥ ” -
+  All records of grain mavement, warchouse reports, and sudits will be kept ConAgra Trads
‘Grpupibrmmstanyiwwﬁ?&?g&mdmx Py boptby .
’ .nﬁtg;mmg_?néay.i?ng,ZQQI,FMCwmgmﬁe@Amm%&mmmam&&
bwmhmm;mmmmm&zmm.bmmwmmge{%m
WWMWCmeWﬁMgﬁd&mmqm%ﬁmﬁm}mmﬁng
of (e Fury trested wheat with results, until otherwise notifisd by EPA and FDA, These reports should be
crmeiled 1o Amold Layne (EPAY st Lavie Arnoldfbens s end to Robert Lake (FDAY at
20,0 M3 SRR TGS 20y (O&'I rlakz@ﬁﬁm,ﬁg.gm}.
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