UNITED STATES DEPARTMENT OF AGRICULTURE

Farm Service Agency Notice SP-31

Washington, DC 20250

For: State and County Offices

Revised Policy for Trade Adjustment Assistance (TAA) Determinations and Appeals

Approved by: Acting Deputy Administrator, Farm Programs

P

1 Overview

A

Background

A new policy is being implemented about TAA determinations and appeals. TAA appeal
procedures have been based on FAS regulations providing for FAS to use FSA’ s appeal
procedures. Some TAA participants, however, appealed to the National Appeals Division
(NAD) instead of using the FSA appeal process. Judicial review of NAD determinations fall
under the jurisdiction of the U.S. District Courts. However, the statutory authority for TAA,
the Trade Act of 1974, provides that disputes for TAA are under the jurisdiction of the U.S.
Court of International Trade. This jurisdictional inconsistency has been reviewed by
USDA’s OGC and is the basis of this change.

OGC has concluded that current regulations about FSA involvement in TAA determinations
must be revised. Accordingly, the TAA regulations will be amended to be consistent with
the review process provided by the Trade Act of 1974. Under the revised regulation, it will
be clear that challengesto TAA determinations will fall under the jurisdiction of the

U.S. Court of International Trade, not FSA or NAD.

B Purpose
This notice:
e provides new policy and procedures about TAA determinations
Note: 1-SP will be amended to reflect these changes.
e isbeing reissued to:
e clarify subparagraph 3 B
e provide instructions for accessing the disapproval |etter
e obsoletes Notice SP-29.
Disposal Date Distribution
May 1, 2005 State Offices; State Officesrelay to County Offices
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Notice SP-31
2  New Policy for TAA Determinations and Appeals
A TAA Determinations and Appeals
Effective with this notice:
e COC may approve, but may not disapprove, individual TAA applications

e only FAS may disapprove TAA applications or provide any other adverse program
determination

Note: To alow FASto review applications, COC shall send to FAS all original
FSA-229 s that:

e have been previously disapproved by FSA
e cannot be approved by FSA.

e TAA applicants may challenge adverse TAA determinations made by FAS through the
U.S. Court of International Trade

e neither FSA nor NAD will have jurisdiction to review adverse TAA determinations
because FSA will:

e withdraw all previous adverse determinations, including application disapprovals
unless NAD has already issued a determination

e not make any future adverse TAA determinations
e STCand COC shall:

e treat al appealsthat may be scheduled or are pending with either STC or NAD as
having been improperly filed and take no further action

e not issue any payments based on NAD decisions about FY 2004 TAA applications

e FASwill provide all disapproval notifications using a letter that County Offices will
address and send to the applicant.
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Notice SP-31

3 Instructionsfor Sending Selected FY 2004 Applicationsto FAS

A

10-28-04

Applicationsfor FY 2004

Because of the timing of this policy change, instructions for FY 2004 applications are
different than for FY 2005 applications.

Note: See subparagraph 4 B for FY 2005 applications.
For FY 2004 applications only, COC shall:
e retainthe original FSA-229 sthat have been approved by COC

e send all other original FSA-229's, those that have been disapproved or cannot be
approved, to FAS.

Note: Do not include any application documentation such as production evidence, tax
records, etc.

Application Categories

COC shall identify each FSA-229 sent to FAS according to the categories in the following
table so that FAS knows the proper response for each.

Category | IF the application... THEN...

1 was disapproved and the no further action will be taken on applications
disapproval has not been and no additional notificationswill be sent from
appealed to NAD or STC | FAS or FSA.

2 was disapproved and the ajointly-signed notification letter from FSA and

disapproval has been FAS will be sent to the applicant.

appealed to NAD or STC

Note: Anexample of the letter to be forwarded
to applicant is displayed in Exhibit 1.
The letter will be accessed and forwarded
from FSA and FAS in Washington, DC.

3 cannot be approved for COC will send a disapproval letter, displayed in
payment and the applicant | Exhibit 2, signed by FAS.
has not been notified
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Notice SP-31
3 Instructionsfor Sending Selected FY 2004 Applicationsto FAS (Continued)
C Application Status

COC shall consider all applications sent to FAS as likely disapproved unless FAS advises
otherwise on a case-by-case basis.

For FY 2004 applications already disapproved, COC shall:

e take no further action about the application status in the software, regardless of whether
the status is “pending” or “disapproved”

e placeacopy of FSA-229 inthefile folder and send only the original to FAS.

For FY 2004 applications that COC has not yet disapproved either online or on the paper
copy, as soon as COC can determine that FSA-229 cannot be approved, COC shall:

complete items 9a through 9d

e leaveitems 10a, 10b, and 11 blank

e add any notation necessary at the bottom explaining why approval is not provided by
COC if thereason is not fully explained by 1 of the entries in item 9athrough 9d, such as
“duplicate application”

e enter or leave the application status as “pending” in the application software

e mark acopy of FSA-229 as “Sent to FAS’ and retain in the file folder with other
application documentation

e mail theoriginal FSA-229 to FAS without any supporting documentation.

Note: The original FSA-229 will be retained by FAS.
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Notice SP-31

4 State and County Office Instructions for Applicant Notifications

A

10-28-04

FY 2004 Applicant Notifications

COC shall:

e not send any notification at this time to applicants who have not appealed their
disapproval to NAD or STC, for category 1

e send to applicants not previously notified by FSA of their disapproval according to
category 3 the letter from FAS shown in Exhibit 2.

Note: The FAS disapproval letter can be accessed according to subparagraph C.

Letters informing applicants of a disapproval of their TAA applicants shall not be signed by
COC, STC, or any other representative of FSA. This letter must contain the reason for the
disapproval. Thisletter shall be sent no sooner than 5 calendar days after the
applicant’s FSA-229 was sent to FAS.

STC and COC shall not provide any further notifications to applicants who have appealed a
TAA adverse determination to STC or NAD according to category 2. FAS and FSA will
jointly send from Washington, DC, the notification shown in Exhibit 1 to applicants who
have a pending appeal, whether the appeal was submitted to STC or NAD.

County Office Instructionsfor FY 2005 Applications

TAA application software will be revised for applications submitted under all FY 2005
petitions. Under the planned software revisions, COC shall:

e review all applications and related documentation

e enter all applicationsinto the TAA application software, except that COC shall only be
able to enter the application status as:

pending
approved
suspended
referred to FAS

e unless approved, mark a copy of the original FSA-229 as“Sent to FAS’ and retain in the
file folder with other application documentation

e send FAS, without supporting documentation, all original FSA-229's that COC cannot
approve

e send the FAS notification of disapproval provided in Exhibit 2 to the applicant when
generated by system software; the letter must contain the reason for the disapproval.
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Notice SP-31
4 State and County Office Instructionsfor Applicant Notifications (Continued)
B County Office Instructionsfor FY 2005 Applications (Continued)
For al FY 2005 FSA-229' sreceived from COC's, FAS will:

e accessthe application software
o if warranted, disapprove applications by entering the status as “ Disapproved”
e retainall original FSA-229's mailed to it for review.

C Accessing the FAS Disapproval Letter

State and County Offices shall take the following actions to access the FAS Disapproval
Letter for category 3.

Note: The letter was revised when this notice was issued.

Step Action
1 | Accesstheintranet at http://intranet.fsa.usda.gov.
2 | Click on“FFAS-Employee Forms Site” at the bottom of the page.
3 | Click on“Find Current Forms Using Our Form Number Search”.
4 | Inthe“Form Title Keyword” field, enter “FAS Disapproval Letter”, and
PRESS Submit.

5 Action
A Ingtructionsfor Mailing FSA-229 to FASfor Review
For categories 2 and 3, COC shall:

e minimize the frequency of mailings, to the extent practicable
e bundle forms according to petition number if appropriate
e send all copiesthrough commercial delivery service such as FedEx, UPS, etc. to:

Deputy Director

Import Policies and Program Division
Foreign Agricultural Service

1400 Independence Ave. S.W.

Room 5531, South Building
Washington, DC 20250-1021.

B State Office Action

State Offices shall advise County Offices of this notice.
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Notice SP-31 Exhibit 1

FAS/FSA Joint Letter

N
‘ ADJUSTMENT
ASSISTANCE

FAS/FSA JointLetter

United States
Department of

Agriculture
{INAME}
Farmand Foreign ¢ ADDRE SSY
Agricultural \ gy
Services IADDRESS!
Foreign . " .
Agricultural Dear :Name of Appilc'{lﬂi 3=
Service

International Trade T his is to inform you that your Trade Adjustment Assistance cash benefit has been

Palicy disapproved by the Foreign Agricultural Service (FAS).

Import Policies and

Programs Division  The Farm Service Agency (FSA) has withdrawn its initial disapproval of your application and
1400 Independence Teferred it to the FAS for a final determination of your eligibility. FAS reviewed the
i;g':g;'éﬂ information that you provided in your application and determined that you are ineligible for a

Washington, DG cash payment.
20250-1021

Your application was disapproved because [enter reason for disapproval].

This notification letter constitutes final FAS disapproval of your application. FAS will
disregard any appeal you have already made to FSA or to the National Appeals Division
because FAS makes the final decision regarding your application.

You may request review of the FAS determination by contacting the United States Court of
International Trade, One Federal Plaza, New York, New York 10278-0001. The Office of the
Clerk of the Court can provide instructions for requesting a judicial review. The Clerk of the
Court can be reached at (212) 264-2800 or you can visit the Court’s website
http://www.cit.uscourts.gov (select “Trade Adjustment Assistance - Judicial Review™.)
Appeals to the Court must be filed within 60 days from the date of this letter.

Sincerely, Sincerely,
Deputy Director Director
Import Policies and Program Division Price Support Division

International Trade Policy

USDA is an Equal Opportunity Employer
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Notice SP-31

FAS Disapproval Letter

Exhibit 2

A3 Agricultural
7_‘ TRADE

ADJUSTMENT
ASSISTANCE

United States
Department of
Agriculture

Farm and Foreign
Agricultural
Services

Foreign
Agricultural
Service

International Trade
Policy

Import Policies and
Programs Division

1400 Independence
Avenue, SW.
AgStop 1021
Washington, DC
20250-1021

10-28-04

[FAS Disapproval Date]

[NAME]
[ADDRESS]
[ADDRESS]

Dear [Applicant's Name|:

This is to inform you that the Foreign Agriculture Service has disapproved your
[Enter year] marketing yvear application for a cash benefit under the Trade
Adjustment Assistance for Farmers program (TAA).

We have reviewed the information that you provided to the Farm Service Agency
with your application and have made a final determination that you are ineligible for
a cash paymcnl,

Your application was disapproved because [Enter reason|
[continued reason]

You may request review of our final determination by contacting the United States
Court of International Trade, One Federal Plaza, New York, New York 10278-0001.
The Office of the Clerk of the Court can provide instructions for requesting a
judicial review. The Clerk of the Court can be reached at (212) 264-2800 or you can
visit the Court’s website http://www.cit.uscourts.gov (select “Trade Adjustment
Agsistance - Judicial Review™.) Appeals to the Court must be filed within 60 days
from the date of this letter.

Sincerely,

Il ol

Deputy Director
Import Policies and Program Division

LISDA is an Equal Opporiunity Employer
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